e —

_ peSTe———=H Yy e

TOCT 24 20067 L 17PMT T HRACEWELL GIULIMIAUSTIN

CASE NQ, D-1-GN-(06-003726

LAKE TRAVIS INDEPENDENT §  INTHE DISTRICT COURT OF
SCHOOL DISTRICT, 5
§
Plaintit, §
§
V. §  TRAVIS COUNTY, TEXAS
§
DAVID LOVELACE and §
MELISSA LOVELACE, §
§
Defendants, §  126TH JUDICIAL DISTRICT

PLAINTIFE'S AMENDED PETITION AND ;
VERIFIED APPLICATION FOR TEMPORARY INJUNCTION,
DECLARATORY JUDGMENT AND OTHER RELIEF

TO THE HONORABLE JUDGE OF THE COURT:

The Plaintift, Lake Travis Independent School District ("LTISD" or "District”), files its
Amended Petition and Verified Application for Temporary Injunction, Declaratory Judgment
and Othes Relief, as follows:

1. DISCOVERY STATEMENT

L Discovery n this case is to be condugted under Level 2, as set forth in Texas Rule

of Civil Proceduge 190.3.
1. PARTIES
2. LTISD, a pubiic schoel district in the state of Texas, is located in Travis County

Texas,
3 The Defendants, David Lovelace and Melissa Lovelace, individuals, have been

served with process at Ylaiaelniageuie ey
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Ii. JURISDICTION AND VENUE

4. This Court has juisdiction over fhe Defendarts, residents of the state. This Count
has subject matter jurisdiction over this lawsuit because the District seeks injunctive relief and
declaratory relief under the Texas Uniform Declaratc;-ly Judgment Act, TEx. C1v. PrAC. & REM.
CoDE § 37.001 ef seg.

5 Venue is proj:er in this county under the peneral venue iule because the
Defendants, natural persons, reside in this county.

v, FACTﬁAL BACKGROUND

8. The Defendants are residents of LTISD and are the parents of students who attend
LTISD. The Defendants filed an unrelated legal action against the District on J NN i
which the District provailed on all but one issue in 2 denn————————————————_
Beginning in June of 2005, the Defendants began submitting requests to the Distiict pursuant to
the Texas Public Information Act, Texas Government Code §§ 552.001, er. seq. ("PIA")
Between June 20, 2005 and October 24, 2006, the Defendants have submitted approximately
2,274 requests for records to the District. ;

7. LTISD representatives have copied over 120,000 pages in response to the
Defendants' requests

8. In an effort to properly respond to the Defendants’ requests, the District has made
approximately 551 requests for open records determinations to the Office of the Aftorney
General for the State of Texas.

9. The Defendants often have submitted their requests in groups. The groups of
requests are frequently waiting on multiple facsimile machines or in the glectronic mail in-box of

District personnel when they arrive at woik in the morning. The largest group of requests
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submitted to the District by the Defendants was received on the evening of July 9, 2006, through
the early moming hows of July 10, 2006, and consisted of 238 separate requests for records,
Another large group of requests submitted to the District by the Defendants was 1eceived on
April 17, 2006, and consisted of 162 scparate tequests for 1ecords.! The Defendants have also
submitted 90 requests (on October 10, 2005), 69 requests (on November 11, 2005), 62 requests
(on December 13, 2005) and 88 requests (on December 16, 2005).

10.  The Defendants often seek a vast amount of documentation at a given time. One
of therr requests resulted in District staff compiling approximately 10,000 pages of documents,
In the batch of 162 requests submitted by the Defendants on April 17, 2006, seven of the
requests sought copies of "any and all written, printed, and electronic memorandum to any and
all employees of the LTISD authored or approved by Melissa Loe," the District’s public
information officer, in nine different months In order to respond properly to this request,
becanse the District's computer server was not equipped to petform a search with such a broad
scope, over 600 of the Distriot's staff members, inclnding teachers, campus administiators, and
others who provide direct services to the District's students, were asked to search through their
files to find any memorandum from Ms. Loe.

11, The District has worked diligently to create a system that has enabled it to meet
all the requirements of the PIA when responding to the Defendants’ requests under the PIA. In
handling so many requests, the District has created a streamlined process, which involves many
staff members, for responding to the Defendants' requests.

12, The Defendants’ actions have necessitated District staff members puiting aside the

core educational mission work of the District to respond to the Defendants' requests. These

! The 162 requests were withdrawn several days later, after the District had spent time and effort processing
the requests

-



-

TTOCT 24 00067 T:18PMT BRACEWELL GIULIAND AUSTIN -~ N0 0788—-P 5

requests have forced the redirection of hundreds of hours of staff time from the District business
of providing instruction, services, and support to its students to a scramble by District staff
members to analyze their requests, seek legal advice, seek determinations from the Attorney
General, and gather responsive documents, all within the strict timelines of the PIA.

13 Despite the diligent efforts of the District in assisting the Defendants in obtaining
the documents that they have requested, the Defendants consistently have taken actions, in
addition to submitting excessive numbers of requests, in an effort to frustrate the ability of
District staff to timely respond to the requests and to perform the other duties they have to the
students, staff members, and taxpayets of the District. Efforts by the Defendants to
unnecessarily encumber District staff members include: sending duplicates of requests to
multiple facsimile machines in the LTISD central administration office, effectively jamming one
of the machines on a number of occasions, after repeated requests by the District that they submit
their requests only to the facsimile machine that is readily accessible to the District's public
information officer; requesting records that have already been provided to them or that they
previously have been told do not exist; refusing to cooperate with requests from the District
public information officer that they clarify some of their requests; and deliberately embedding
PDF requests sent through electronic mail with password protection to interrupt the process of
forwarding the ¢lectronic messages for processing pursnant to the PIA

14, The District has been and is committed to complying with the PIA, and has
worked diligently with its attorneys and the Office of the Attorney General to respond lawfully
to all PIA requests, including those of the Defendants. The District has consistently complied
with the PIA in providing responsive documents to the Defendants and in seeking open records

determinations from the Office of the Attomey General. Furthetmore, the District has fully
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responded to the frequent complaints made by the Defendants to the Office of the Attorney
General

15 The Defendants have misused the P1A to harass and besiege the District in an
effort to effectively debilitate the administrative and educational functioning of the District. The
Defendants' attack on the District, as apparent retribution for the District's defending itself in
legal actions that the Defendants have initiated against the District, is a perversion of the PIA.
The statute was not intended to be used as a weapon to intentionally divert the resomces of a
governmental entity and to torment the entity's staff members. The Defendants have succeeded
in redirecting precious Distiict staff time and monetary resources from the District's legal
obligation to educate its stadents to the District's addressing of their personal vendetta against the
District,

16.  In addition fo misusing the PIA to harass the District and its employees, the
Defendants also have misused the District's own process for parents to present complaints and
concems to the District. The District's Board of Trustees ("Board”) has adopted policies FNG
(Legal) and FNG (Local) establishing a process for parents to present complaints and concerns.
This grievance process has three levels, and encourages resolution of complaints and concerns at
the lowest level possible. At Level 1 the campus principal or other program administrator hears
the grievance, at Level 2 the District's appropriate Assistant Superintendent hears the grievance,
and at Level 3 the Superintendent and/o1 the Board hears the grievance.

17. From June 1, 2005, through Qctober 24, 2006, the Defendants have filed
approximately 72 grievances to be considered by the District at Levels 1,2, or 3.

18.  In addition to the time spent by its employees, the District has been compelled to

employ attorneys to advise administiators and the Board concerning grievances filed by the
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Defendants. In order to manage the excessive volume of grievances filed by the Defendants, the
District bas been forced to spend approximately $48,000 of local tax dollars in attorney's fees.

19.  In sddition to misusing the District's own grievance process, the Defendants have
filed unfounded complaints against District employees with the State Board for Educator
Certification (SBEC), a state agency 1esponsible for the licensure and discipline of certified
educators in Texas From January 23, 2006 through the present, the Defendants have filed 11
SBEC complaints against District employees, including three SBEC complaints against Rocky
Kitk, the District's superintendent, six SBEC complaints against Pamela Cawroll, the District's
Director of Special Education, one SBEC complaint against Cynthia Clinesmith, the Assistant
Supennténdent for Cutriculum and Instruction, and one SBEC complaint against Diane Frost, the
Assistant Superintendent for Administrative Services.

20, One SBEC complaint that the Defendants have filed against Superintendent Kirk
atd Director Carroll ittustrates the unfounded and harassing nature of their actions. On April 3,
2006, Board President Susan Tolles sent a letter to the LTISD community with information
responding to numerous questions fiom District residents about the impact of citizeps'
comnplaints, PIA requests, and letters of inquiry regarding the District's operations, {NRG_lG_Gk.y
R———

)

JEENNRNER, On May 19, 2006, the Defendants filed an SBEC complaint against
Superintendent Kirk and Dirsctor Catioll, alleging that they somehow violated their professional
responsibilities because they did not prevent the IR
Lt ]
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21, In order to tespond to SBEC complaints filed by the Defendants, District
employees have had to expend significant time, which has interfered with their ability to provide
for the education of all students in the District.

22, In addition to the time spent by its employees related to SBEC complaints, the
District has been compelled to employ attorneys to advise the District and represent the targeted
administrators, at an approximate cost of $17,000.

23.  From August 1, 2005, through September 29, 2006, the District reasonably
estimates that the total cost of responding to the Defendants' PIA requests and complaints,
including both direct costs (primarily for legal assistance) and indirect costs (primarily for staff
time redirected from other necessary District functions, including direct instruction of students)
was in excess of $700,000, Damages effectuated on the children of the District by the
redirection of staff time and attention away from its core educational role (inchuding curriculum
development and direct instruction of students) cannot be measured or adequately compensated
by money damages.

24, All of the Defendants' actions that have cost the District tax revenues have had a
patticularly serious impact on the District, since the District is a "recapture” district under
Chapter 41 of the Texas Education Code and must raise, for the 2005-2006 school yeai, about
$2 00 of local property taxes for cach $1.00 that the District actually is anthorized to retain to
support its own educational progiams.

25 The District's new teachers reported for work on August 7, 2006, and other
professional staff reported for work on August 8, 2006, The District began the instruction of
students for the 2006-2007 school year on August 14, 2006. Since the first day of instruction for

the 2006-2007 school year, the Defendants have filed approximately 397 new requests for
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information and approximately 20 complaints. The staff time and resources necessary to respond
to these requests is impairing the District's ability to meet its responsibilities to all children in the
District for the 2006-2007 school year.

26, On July 25, 2006 and October 23, 2006, the District's Board of Trustees
authorized the District's pursuit of this lawsuit and ratified all legal action taken 1elated to the
District's pursuit of this lawsuit,

V. CAUSES OF ACTION

A, Public Nuisance

26.  To the extent necessary o1 appropriate, the foregoing paragraphs are incorporated
herein.

27.  In misusing the PIA in an effort to harass, besiege and attack the District, the
Defendants have interfered with the public right of the taxpayers of the District to a public
education for their childien that is unencumbered with excessive drains on District staff time and
resources. The Defendants’ diversion of time and resources within the District has affected all or
a considerable part of the I, TISD community.

28, The Defendants’ attack on the District constitutes an abuse and misuse of the PIA
and a public nuisance, intexfering with the necessary performance of governmental duties,
including the direct instruction of students.

B. Abuse of Governmental Processes

29.  To the extent necessary or appropriate, the foregoing paragraphs ate incorporated
herein.

30, The Defendants' attack on the District constitutes an abuse and misuse of the PIA

and an abuse of the governmental processes of the District and of the State of Texas, interfering
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with the necessary performance of governmental duties, including the direct instruction of
students
V1. RELIEF SOUGHT

A.  Declaratory Relief

31. Based on the foregoing facts and special circumstances, LTISD seeks a
declaration from the Court that the Defendants have abused and misused the Texas Public
Information Act, and that in light of that abuse the District's response to requests for records
under the PIA made by the Defendants shall be governed by a modified process under the PIA,
and that the District may comply with the Court-ordered process without violating the PIA.

B. Injunctive Relief

32, Tothe extent necessary, the foregoing paragraphs are incorporated herein,

33, APPLICATION FOR TEMPORARY INJUNCTION: LTISD asks the Court to set this

application for temporary injunction for immediate hearing, and after the hearing, to issue a
temporary injunction enjoining the Defendants or any person acting on behalf of the Defendants
from submitting any requests for records to the District pursuant to the PIA during the pendency
of this lawsuit. LTISD also requests that the Court enjoin the Defendants or any person acting
on behalf of the Defendants from filing any additional complaints under the District's own
complaint process, or with SBEC against District employees.

34, TEMPORARY INJUNCTION - MODIFIED PROCEDURE UNDER THE PIA: Although
there is no amount of monetary relief that can fully compensate and make the District whole for
the irreparable injury it has suffered as a result of the Defendants’ actions, in the alternative,
LTISD requests that the Court order the following modified procedure to apply to any and all

PIA requests submitted by the Defendants during the pendency of this lawsuit:
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a, when the Defendants submit one or more PIA requests, either individually
or in one or more groups, the District will make a reasonable, good-faith estimate of the total
cost of providing the requested information, including both direct costs and indirect costs,
including, but not limited to, aftorney's fees and the cost of staff time for all staff whose
agsistance is necessary to respond to the request or requests;

b. the District will inform the Defendants in writing of its reasonable, good-
faith estimate of the total cost;

c. if the Defendants desire for the District to produce any requested
information, the Defendants shall deliver to the Distiict a certified check in the full amount of the
District's reasonable, good-faith estimate of the total cost;

d. once the District receives the Defendants' certified check, the Defendants'
PIA request will be considered submitted to the District at that point in time, all deadlines under
the PIA shall begin at that time, and the District shall then produce any reguested information in
accordance with the PIA; and

€. any request for information by the Defendants that is not in accordance
with these procedures shall not create any duty for the District, or any officer, employee, attorney
o1 agent of the District, to respond, except as provided herein, and shall not trigger any of the
timelines and/or procedures of the PIA.

For the reasons discussed herein, the District bas a probable right to relief in this suit
becanse it 15 likely to succeed on the merits. If the Defendants are not enjoined from continuing
to assault the District with their requests, grievances, and complaints, the Distiict will suffer

imminent and itreparable injury without any adequate remedy at law

-10-
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35. REQUEST FOR PERMANENT INJUNCTION: LTISD asks the Court to set its request

for a permanent injunction for a full trial on the metits and, after the trial, issue a permanent
injunction against the Defendants to enjoin the Defendants or anyone acting on behalf of the
Defendants from submitting any requests for 1ecords to the District pursuant to the PIA. LTISD
also requests that the Cowst enjoin the Defendants or anyone acting on behalf of the Defendants
from filing any additional complaints under the District's own complaint process, or with SBEC
against District employees

36, PERMANENT INJUNCTION - MODIFIED PROCEDURE UNDER THE PIA: Although

there is no amount of mornetary relief that can fully compensate and make the District whole for
the imeparable injury it has suffered as a result of the Defendants' actions, in the altemative,
LTISD requests that the Court order the following modified procedure to apply to any and all
PIA requests submitted by the Defendants:

a when the Defendants submit one or more PIA requests, either individually
or in one or more groups, the District will make a reasonable, good-faith estimate of the total
cost of providing the requested information, including both direct costs and ihdirect costs,
including, but not limited to, attorney's fees and the cost of staff time for all staff whose
assistance is necessary to tespond to the 1equest or requests;

b. the District will inform the Defendants in writing of its reasonable, good-
faith estimate of the total cost;

¢ if the Defendants desite for the District to produce any requested
information, the Defendants shall deliver to the District a certified check in the full amount of the

District's reasonable, good-faith estimate of the total cost;

-11-
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d. once the District receives the Defendants' certified check, the Defendants'
P1A request will be considered submitted to the District at that point in time, all deadlines under
the PIA shall begin at that time, and the District shall then produce any requested information in
accordance with the PIA; and
e. any request for information by the Defendants that is not in accordance

with these procedures shall not create any duty for the District, or any officer, employee, attorney
or agent of the District, to respond, except as provided herein, and shall not trigger any of the
timelines and/or procedures of the PIA.

C. Monetary Damages

37 LTISD requests that the Court award it actusl monetary damages, including both
the reasonable value of time spent by its employees and reasonable and necessary attorney's fees
directly related to and incurred by the District as a result of the harassing and abusive actions of
the Defendants, including but not limited to, what has been discussed hetein.

D, Attorney’s Fees and Cosis

38 LTISD also requests its reasonable and necessary costs and attorney's fees atising
out of this lawsuit,

E. Waiver of Bond

39.  As a governmental entity and political subdivision of the State of Texas, L.TISD
1equests that the requirement that it execute and file a bond be waived.

VIL. CONDITIONS PRECEDENT
40. Al conditions precedent to the District's claims for relief have been performed or

have occurred,

12-
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VIII. PRAYER
For the foregoing reasons, the Plaintiff, Lake Travis Independent School District, asks the

Court to render a declaratory judgment in favor of the District, and to award such other relief
against the Defendants David Lovelace and Melissa Lovelace as the Court deems appropriate,
both at law and in equity, including, but not limited to, declaratory relief, injunctive relief, costs
of suit, monetary damages, and attorney's fees.

Respectfully submitted,

Bracewell & Giuliani LLP

By: thw

J David Thompson, III
State Bar No. 19950600
Susan K. Bohn

State Bar No. 24036925
Christopher B, Gilbert
State Bar No. 00787535

111 Congress Avenue, Suite 2300
Austin, Texas 78701

Telephone: 512-542-2143

Facsimile: 713-222-3250
david.thompson@bracewellginliani.com

susan, bohn@bracewellgiuliani.com
christopher.gilbert@bracewellgiultani com

Attorneys for Lake Tiavis Independent School
District

-13-
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AUTHENTICATION

Before me, the undersigned authority, on this day personally appearsd Roclkwell Kirk,
who, upon his oath deposed and stated that he has read the foregoing Amended Petition and
Verified Application for Temporary Injunction, Declaratory Judgment and Other Relief, and that
the factual statements contained therein are with his personal knowledge, true and correct

Rockwéll Kk

SUBSCRTBED AND SWORN to before e by the same Reckuoed! Wir ko
this the D4 day of Oeloloer |, 2006.

AT

c“g«l-n-ﬂ-&hrb Reaniti

1 aareds, LINNEA D. BENNETT

' .f\‘;" % Natary é’ub!ﬁ, State of Taxag

R T ly Cammigsion Bxpires LIC
‘i%ﬁ;‘-j:":;wg June 05, 2010 NOTARY PUBLIC

AUSTINVE0491.1



00T 74 20067 1:20PM " BRACEWELL GIVLIANL AUSTIN- N0 0788~—P 16— L

CERTIFICATE OF SERVICE

1 certify that on this 1ﬂhday of Qctober, 2006, a true and correct copy of the foregoing
was sent by certified mail, return receipt requested and facsimile, to:

Jennifer S, Riggs

Riggs & Aleshire, P.C

700 Lavaca Street, Suite 920
Austin, TX 78701-3113
Facsimile No . 512,457.9066

Luym Poh

Susan ¥ Bohn !

-15-
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P,

111 Congress Ave, Ste 2300
Augtin, Texas 78701-4061

Phone: 512.472.7300

Toll Free: 300.478.6271

Sendet's Direct Dial: 512.542.2130

Fax Cover Letter
Please deliver the following pages to Jennifer S, Riggs, Riggs & Aleshire, PC

Direct Number: 512.457.9806

Fax Number: 512.457.9066

This fax is from Susan K, Bohn

and is being transmitted on _October 18, 2006 The length of this fax, (including the cover letter), is

l(e pages.

The fax machine number is 512.472 9123. If you do not receive all pages, please call 512.472 7800.

Message

Cause No. D-1-GN-06-003726, Lake Travis Independent School District v. David Lovelace and
Melissa Lovelace, in the 126th Judicial District Court of Travis County, Texas

C/M# 048712 500003

Confidentiality Notice

This fax from the law firm of Bracewell & Giuliani LLP contains information that is confidential or
privileged, or both. This information is intended only for the use of the individual or entity named on this
fax cover letter. Any disclosure, copying, distribution or use of this information by any person other than
the intended recipient is prohibited If you have received this fax in error, please notify us by telephone
immediately at 512.472.7800 so that we can arrange for the retrieval of the transmitted documents at no
¢ost 1o you.





