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Ratcliff, Jim

From: J. D. Burk Udburk@tsbyrne.com)

Sent: Tuesday, March 06. 2007 3:40 PM

To: John Berry

Cc: Ratcliff, Jim; Mike Patterson; John Avila, Jr.; Chuck Fields

Subject: RE: HBE2 - PC 052 Request For Time extension and General Conditions REPLY

Attachments: 2007.03.06 - Response to F&A 03.05.07 E-Maif.pdf

John,
Please refer to the attached letter responding to this e-mail.

Thanks,
.I.D. Burk
Thos. S. Byrne, Ltd.

From: John Berry [mailto:jberry@fields-arch.com]
sent: Monday, March OS, 2007 5:04 PM
To: J. D. Burk
Cc: ratcliffj@laketravis.txed.net; Mike Patterson; John Avila, Jr.; Chuck Fields
Subject: HBE2 - PC 052 Request For Time extension and General Conditions REPLY

JD-

We are in receipt of your letter dated February 16,2007. Unfortunately, your interpretation of the
project status at Hudson Bend Middle School is inaccurate and does not reflect the true failure by
TSB to perform in a timely manner due to mismanagement and incompetent on-site personnel.
Your misrepresentation is probably due to not being involved with the project during it's early
stages and then only being involved on a part time basis due to your involvement with Lake Travis
Elementary School No.5.

Concerning the claim for time extension and general conditions for PC No. 29, the storm sewer
relocation, this claim should have been submitted within 21 days of completion of the work on the
storm sewer, not completion of the overall project. Submittal of this claim is approximately 90
days overdue.

Also, please reference amended Article 8.3.3 of the General Conditions. This states that TSB is not
entitled to any increase in the Contact Sum by reason of delays.

A possible resolution to this claim may be an extension to the Contract Time only. Please let us
know if this is a consideration.

Thanks,
John

The l~f~r~atlo~ ccnta:ned :n thIS ~essage 15 pr:vllegect and confIdentIal and 15 ln~ended only fer "he ..SP

3/6/2007
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of the lndivldual or entity named above. If the reader of this message is not the intended recipient, or
the employee or agent responsible for delivery of it to the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication, other than its return to the
sender, is strictly prohlbited.

3/6/2007



\larch 06. 2007

Fields & Assodates Architects
1101 S. CapitolllfTexas lI\\'y.
Bldg. A. Suite 101
Austin. TX 78756

:\tln: \ir. John Berr~

R~: Hud~on Bend \-Iiddle Scho{)1 Expansion - Phase II

Dear Mr. Berr).

Thos. S. Byrne, Ltd. (lSB) is in receipt of your e-mail on March 05. 2007 and would like to note thai your broad and
unsubstantiated allegations of poor perfonnance and mismanagement ar~ not well received. Iryou wou Id like 10

discuss specific acts or omissions which yOU contend constitute a breach of the Concract Documents by Byrne. we
trust that you would have and will continue to bring them to our attention in rh~ appropriate manner and \\ itll Ihe
ncCCSsaf) supp0l1ing documentation to allow us to adequately respond.

Fields & Associates along with Lake Travis ISD was provided adequate notice of the encountered Slllrm sewer line
in wmpliance with the coJllract requirements. Byrne has continuously reserved its right to seek additi()nallimc and
I.:ompcnsation a<;so~iated wilh this event and PC No. 29 was submitted as soon liS the impact of this dcla} l.:ould be
Jet~nnincd. Furthermore. }our reference to AI1icle 8.3.3 of the Contract is misplaced. The encountered storm
~ewer line falls squarely \~ithin the intent of Puragraph 4.3.6 which speciticall)' addresses claims for "conccaled or
unknown conditions." Paragraph 4.3.6 provides Byrne with the right to an equitable adjustment "... in the Contract
Sum or Contract Time. or both," (fyou will read 8.3.3. more carefully. you surely will agree lhattho: originaIIU.3.
of the contracl specitically states that "[t]his paragraph 8.3 does nOI preclude recovery of damages for dehl) ... ,.
Tht' scnlence added 10 this parag.raph which limits Byrne's entitlement to additional cOl11pl.'nsation le,r c~·rtain dcltl} S

is limited to "the sources Ilfthe dday set lorth herein ..." Paragraph ·U.6 gives Byrne the express right to

additilJnal time ;lnt! additional money in the event that concealed conditions arlO encoulltered.

In slImmary. younkrogatory comments ~'ouph:d ""jth your failure ro I"t'ad and undt'rstand rhe contract U(\~'llJllO:III" is
1I0l going 10 cxpt'uite the clllnpk:lion of rhis pn~j.:ct. rile nt:\r time you d~ciJe to casl Slones. makt: .,uro: ) tHI kl\C

June: 0111' hOl11l'work lir~t.

""'L--------
J. ). Aurk
. r. I)rl~j<:cl j\ hlll,lgcr

Jlho~. S. Byrne. I II)

lik': 1.,5.1
..:C Jilll Rardiff LllSD

Jllhn :\vila -f SB
\likt'PalkrsI.11l rSB



BYRtI
THOS. S. BVRNE
GENERAL CONTRACJORS

September 22, 2006

Mr. John Berry
Fields & Associates Architects
1101 S. Capital ofTexas Highway
Building A, Suite 101
Austin, TX 78746

Reference:

Subject:

Hudson Bend Middle School Expansion Phase 2
TSB Project No. 1353

PC #029- Reroute Storm Sewer Line at Classroom

Dear Mr. Berry:

We are pleased to submit for your review and approval our pricing for PC #029 - Reroute
Storm Sewer Line at Classroom. Our detailed cost estimate, Attachment A, along with
our subcontractor's quotations are attached for your review. We respectfully request an
add to our contract in the amount of Seventeen Thousand Four Hundred Fifty Four
Dollars ($17,454.00) to complete this work. Upon completion of this work we wiIJ issue
a request for a contract time extension and an equitable claim for an increase in General
Conditions due to the delay. Upon receipt ofyour written authorization, Thos. S. Byrne
will promptly proceed with this work. Should you have any questions or required
additional information to process this request, please do not hesitate to contact me at 512­
695-1773.

Sincerely,
Thos. S. Byrne, Ltd.

Rick Logan
Project Manager

Enclosure

C: PC #029
File
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WINKLEY ENGINEERING, INC.
~_~~ ~ ~~~~AW~~~
~ ~ ~ iN ~ .~~~~~
CIVIL ENGINEERING & CONSULTING SERVICES

MEMO:

DATE:

TO:

FROM:

SEPTEMBER 25, 2006

JOHN BERRY
FIELDS AND ASSOCIATES

LARRYTAIT

REFERENCE: HUDSON BEND MIDDLE SCHOOL
PHASE TWO

SUBJECT: PC NO. 029
REROUTE STORM SEWER LINE

JOHN,

I have reviewed the referenced PC #029 and I have reluctantly attached my approval. They have
reviewed each item and appear, from their perspective, to have presented the best price for the
given situation.

If there any additional comments or questions that have to be addressed please contact our
office.

Sincerely,

Larry L. Tait

1101 CAPITAL OF TEXAS HIGHWAY SOUTH - BUILDING H - SUITE H100 - AUSTIN, TEXAS 78746
PH (512) 328-3242 - FAX (512) 328-9384 - email: winkeng@aol.com



----- PITTS CONSTRUCTION, INC.-----

September 13,2006

CHANGE ORDER #6
2nd Final Revision

Thomas S. Byrne, LTO
Attn: Mr. Rick Logan
1250 S. Capital ofTexas Hwy.
Three Cielo, Suite 395
Austi~ Texas 78746

RE: Hudson Bend Middle School - Expansion Phase II

Change Order for Stonn Sewer Relocation, as follows:

I. 90 ft. 24"' Rep at $1OJ .SJllf

II. 13 ft. 6" SDR-26 at S341lf

III. (2) 6" area drains at $225/each

IV. Rernoval24" Rep -75 If at S351lf

• Credit - 60 ft. 12" ABS - drain piping

$9;315.90

$ 442.00

$ 450.00

$2,625.00

<$J,320.00>

TOTAL AMOUNT $11,512.90

Notes:
- Excludes any concrete curbs or Oatwork restoration.
- Excludes any asphalt restoratioD.
- ANY RELOCATION OF OTHER EXISTING UTILITIES TO FACILITATE FLOW

UNE OF NEW STORM DRAIN WILL BE EXTRA ON CASE BY BASIS.

ThaakYGu

808 Airport Blvd. • Austin, Texas 78702 • (512) 327-4040 • Fax (512) 327-5535



Date:
company:
Address:

HUDSON BEND MIDDLE SCHOOL PH 2
From: David coleman [coleman@moment.net]
Sent: Thursday, August 31, 2006 8:45 AM
To: Rick logan
subject: HUDSON BEND MIDDLE SCHOOL PH 2

DIAMOND X CONTRACTING, INC.
P.O. BOX 1701

JOHNSON CITY, TX 78636
office (830) 868-7997 Fax (830) 868-7999

8/31/2006 BID PROpOSAL
THOS. S. BYRNE, LTD.

1250 S. CAPITAL OF TEXAS HIGHWAY
THREE CIElO, SUITE 395

Attn: AUSTIN, TX 78746 RE: REQUEST FOR PRICING
Fax: RICK lOGAN REMOVE 21" RCP

512-347-0950 BACKFIll BUILDING PAD

ITEM DESCRI PTION QTY UNIT UNIT PRICE TOTAL DAYS

1 REMOVE 21" RCP 60 IF $22.40 $1,344.00
2 BACKFILL BUILDING PAD TO FF ElEV WITH FLEX BASE 46 CV S94.40 $4,342.40

TOTAL BID $ 5,686.40 0.00

submitted By: Diamond X Contracting, Inc. AcceptedBy: _

BY: David F. coleman By: _

(printed name)

signature: Date __

page 1



'IBSON CONCRETE, LLC. 4613 Priem Lane, Pflugerville, TX 18860
onial: (512) 251-4636 Fu: (512) 251.7911

DATE:

"'DB NAIofEI

TO:

CHANGE ORDER REQUEST#6

AuaUST as, 2DD6

HUDSON BI;ND MIOOLII: SCHOOL L.TISD

THO•• S. Bln-NE LTD.

ATTNI R,clC: LgaAN

5 1 2-2615-044'7

. C..,...•• R.g.Q~ REWDRK OW;: PAD

APTEA HelVI:"'E,," 0,.. ~c .., THII: CL........oa... ,.AQ WILL HAVI: TD lie

AIEWaAICED. TIo4I. WILL CAUSI: U. TD "'1:-011111 II"ADI: 1l1tA"IlI"UQTINCI••

UPCN NECK''-'" Dr AI'''NO\I~ CQNTJa,AeT WILL •• AMeNDED TCI , ..aLUV& DH..,..,.ac

0"01:R. ....,."ev.... MUST ........CO TO .. , 2-251-'798. ".,a,. 'ra WCI"K

CaMNCNGC"W;NT.

AMDUNT

.','70.00

611:1"'11:0 ....,.ROVAL TITL"



PROPOSAL
REQUEST

Project:
Hudson Bend Middle School-Expansion
Pbasell

Owner:
Lake Travis ISD

Contractor:
Thomas S. Byrne, Lroo
1250 S. Capital OfTexas Highway
Three Cicio, Suite 395
Austin, Texas 78746

Architect 0
Contractor 0
Owner 0
Field 0
Other 0

ProposQI Request No.: 14

Date ofissuance: August2S, 2006

Contract for: General Consttuction

Contract Dated:

Architect's Project No.: 1524

Architect:
Fields & Associates Architects. Inc.
1101 S. Capital ofTexas Hwy.
Bldg. A, Suite 101
Austin, TX 78746

Please submit an itemized quotation for changes in the Contract Sum and/or Time incidental to these proposed modifications to the
Contract Documents described herein.

TIllS IS NOT A CHANGE ORDER NOR A DIRECTION TO PROCEED WITH THE WORK DESCRIBED HEREIN.

Description:

Modify the existing storm drain at the Classroom Addition as per the attached drawing
from Winkley Engineering, Inc.

Allachments:

Drawing from Winkley Engineering, Inc.

Requested By:

John Berry
Fields & Associates Architects
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WINKLEY ENGINEERING, INC.
~_~~ ~ ,... '" ~~'WAW~·\~".A~~

• ~~zo.l~~~~~~
CIVIL ENGINEERING & CONSULTING SERVICES

MEMO:

DATE:

TO:

FROM:

SEPTEMBER 1, 2006

JOHN BERRY
FIELDS AND ASSOCIATES

LARRYTAIT

REFERENCE: HUDSON BEND MIDDLE SCHOOL
PHASE TWO

SUBJECT:

John,

PC NO. 029
REROUTE STORM SewER LINE AT CLASSROOM

I have reviewed the referenced PC #029 and have several comments as to its content and the
subsequent associated costs.

ITEM ONE:

ITEM TWO:

Re-Excavate grade beam and spread footings. ($1,170.00)

This item seems high but is in line with other costs on the project.

Remove existing RCP ($1,344.00)

This seems a bit high especially considering the cost stated for the new
line. Refer to Item Three for additional comments.

This is the price to remove the existing storm sewer line from our site
work contractor. The price from the site utility contractor is $2,625.00 as
shown in his bid.

ITEM THREE: Re-route storm sewer and add area inlets ($9,548.00)
We are not totally sure where the number comes from since the bid was
9,315.90 and the other additional items do not total to the approximately
$232 difference. However, the quote for $101 per foot seems extremely
high. I have researched the situation and had prices of $48 to $54 per
foot. It would be interesting on why this situation would result in such
and increase. It should also be stated that these same sources stated
that removal of an existing line would only add $7 to $10 per foot if they
were also doing the instal/ation.

This price should be $10,207.90 as shown in the revised bid. The credit
for the 12" pipe was inadvertently inputted twice. This price also includes
two 6" area drains in front of the new classroom that were not shown on

1101 CAPITAL OF TEXAS HIGHWAY SOUTH· BUILDING H· SUITE H100 - AUSTIN, TEXAS 78746
PH (512) 328-3242 - FAX (512) 328-9384 - email: winkeng@aol.com



ITEM FIVE:

the original drawings, had the storm sewer work not come up these
drains would have cost considerably more.

We sent this work out to bid with another contractor his bid came in at
$24,000 for the same storm sewer work.

ITEM FOUR: Credit for the 6" Pipe. (-660.00)
There seems to be an inconsistency in the credit when the same
contractors bids $34.00 per foot for the installation of 6" pipe but only
gives a credit of $11.00 per foot for 12" pipe that does not have to be
instafled. A justification shoutd be supplied.

This credit has been changed to $1,340.00

Re Build Building Pad ($4,342)
It is realized the there are two different contractors are involved but the
amount seems high considering that a portion of the amount of work to
get the building pad would involve re-establishing the beams and
footings covered in Item One. Please explain what partially appears to
be redundant work.

This work is for the site contractor to come back and rebuild the bUilding
pad, where it will be excavated to remove the existing storm sewer and
rebuild where damage will occur due to the excavation for the new storm
sewer line. The charges in Item One above are for the Concrete
contractor to come back and re-excavate the beams and spread footings
that will be filled in while rebuilding the building pad. Had this work been
shown on the original plans these charges would not be necessary as
this work has been completed once already.

CONCLUSION:

We contend that the Change Order covered by PC029 appear high.

If there any additional comments or questions that have to be addressed please contact our
office.

Sincerely,

Larry L. Tait
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Bohn,Susan

From: Tracey A. Hart [thart@tsbyrne.com] on behalf of John Avila, Jr. Uavila@tsbyrne.com]

Sent: Monday, April 16, 20073:38 PM

To: Bennett, Linnea

Cc: Ratcliff, Jim; Hart, Bob; Bohn, Susan; Scott, Lynn. Rossi

SUbject: RE: Proposed Settlement

Dr. Kirk,

I wish to acknowledge the receipt of your letter received via email on April 16, 2007, and have
taken it in the spirit of the District's clarification of the points Byrne raised in our letter of April 5,
2007. I believe our respective attorneys have bantered back and forth many of these points
and the District has been apprised of our position. I will have our attorney review your letter
and will respond if there is any further clarification required from our perspective.

I am encouraged that you, your staff and the Board of Trustees will devote the time to study
the options that we have put forward and most gratified for your desire to foster a professional,
respectful relationship between all parties.

Sincerely,

Jolin .Jlvita, Jr.
PresUfent/C'IO
Tnos.S. Byrne,Lt£
goo Summit .Jlvenue
J'ort Worth, 'IX 76102
Plione: 817~35~394
J'ax: 817-877-5507

From: Bennett, Linnea [mailto:bennettl@laketravis.txed.net]
sent: Monday, April 16, 2007 3: 18 PM
To: John Avila, Jr.
Subject: RE: Proposed Settlement

Mr. Avila-

Dr. Kirk asked that I forward the attached letter that is also being sent via postal mail.

'Ibank you,
Linnea Bennett
Assistant to the Superintendent
Lake Travis ISD
512.533.6020

From: Tracey A. Hart [mailto:thart@tsbyrne.com] On Behalf Of John Avila, Jr.

(0,1(0,/2007
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sent: Friday, April 13, 2007 10:56 AM
To: Bennett, Linnea
SUbject: RE: Proposed settlement

Rocky,

Thank you so much for your prompt response. I fully realize that you must take the
appropriate amount of time to review my proposal options and to seek the counsel of those
staff and board members. I just wanted to confirm that you were in receipt of our proposal and
that all of us woulcfriiake a serious effort to find a compromised position that dispelled the
adversarial relationship and future conflict.

I am very encouraged that level headedness will prevail and decisions will be made in the best
business aspects for the District. Again, thank you so much for your prompt response.

Jolin Avila, Jr.
'PresU(ent/CEO
'11ios. S. 'Byrne, Ltd:
900 Summit Avenue
:fort Wortli, 7X 76102
plione: 817-335-3394
:fax: 817-877-5507

-_..._....._..._--_._--
From: Bennett, Linnea [mailto:bennettl@laketravis.txed.net]
sent: Friday, April 13, 2007 10:20 AM
To: John Avila, Jr.
Subject: RE: Proposed Settlement

Mr. Avila,

------_._--._--._---

Please know that I have taken your proposal seriously and it is receiving appropriate study and review by
our staff. Either this afternoon or Monday you'll be receiving a letter from me (via email) reflecting my
opinion on some of the topics you mentioned in your April 5 letter. Please accept my letter in the spirit in
which it is intended. That is, my attempt to share with you where our perspectives may differ on some of
the issues before us.

Although I recognize that you may be interested in a quick response to your proposal, I respectively ask that
you give me and my staff time to consider it fully and to have necessary conversations with our Board. I
know you understand that in the governmental arena these things may take more time than in the corporate
environment.

Have a good weekend,
Rocky Kirk

From: Tracey A. Hart [mailto:thart@tsbyrne.com] On Behalf Of John Avila, Jr.
sent: Thursday, April 12, 2007 1:54 PM
To: Superintendent
Cc: Mike Patterson
Subject: Proposed Settlement

fl/fl/?007
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Rocky,

I just wanted to follow up and ask if you have received our proposed settlement letter of April 5,
2007. Things are progressing nicely on Elementary School No.5 with Mike Patterson at the
helm. I truly hope that serious consideration can be given to a settlement involving both
projects. Can you advise me as to whether this is under review? As I mentioned we do have
to "defend" ourselves if this is not to be the case and would like to so apprise our counsel.

Sincerely,

Jolin Avila, Jr.
Presiaent/cxo
11ios. S. 'Byrne, Ltd:
goo Summit Avenue
jort Wortli, 'IX 76102
Plione: 817-335-3394
jax: 817-877-5507

The information contained in this message is privileged and confidential and is intended only for the use
of the individual or entity named above. If the reader of this message is not the intended recipient, or
the employee or agent responsible for delivery of it to the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication, other than its return to the
sender, is strictly prohibited.

6/6/2007
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Bohn, Susan

From: Tracey A. Hart [mailto:thart@tsbyme.com] On Behalf Of John Avila, Jr.
sent: Thursday, April OS, 2007 9:27 AM
To: Superintendent
Cc: Bennett, Linnea; Ratcliff, Jim; Hart, Bob; Mike Patterson; Matthew Avila; Jamey Voge
Subject: Proposed settlement - Elementary SChool IS/Hudson Bend Middle SChool

Please see attached letter.

JoFin .J\vifa. Jr.
Presit;{ent/C'EO
7nos. ~ ~yrne.Lt~

900 Summit .J\venue
:Fort Wortli. 'IX 76102
'Phone: 817-335-3394
:Fax: 817-877-5507

The information contained in this message is privileged and confidential and is intended only for the use
of the individual or entity named above. If the reader of this message is not the intended recipient, or
the employee or agent responsible for delivery of it to the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication, other than its return to the
sender, is strictly prohibited.

f\/f\nflfl7



BYRM
THOS. S. BYRNE, LTD.

GENERAL CONTRACTORS,..,_.0......_......_
EIGHT DECADES OF EXCELI.ENCE

April 5, 2007

CERTIFIED MAIL: 70060100000167402145
Dr. D. Rockwell "RQck~" Kirk
3322 Ranch Road 620 South
Austin, TX 78738

Re: Proposed Settlement - Elementary School #5/Hudson Bend Middle School

Dear Dr. Kirk:

I want to thank you for the opportunity afforded Byrne on April 2, 2007 to meet and visit with you, members of
your District staff, and the Architect of Record for the Hudson Bend Middle School and Elementary School #5.
The purpose of requesting the meeting was to ascertain the District's position on assessment of liquidated
damages following your decision to postpone the use of Elementary School #5 until the 200712008 school year.

As a matter of documentation, I would like to restate Byrne's position in regard to prosecuting the work on
Elementary School #5 prior to Monday's meeting. The District's counsel, Lynn Rossi Scott, in a letter dated
March 9, 2007 acknowledged that the District was willing to accept an August 3,2007 substantial completion
date and would not assess liquidated damages from June 18, 2007 until August 3, 2007 if substantial completion
was achieved by August 3, 2007. Byrne accepted this proposal in our letter ofMarch 15,2007 sent to you with
the detail ofour recovery and acceleration plan. This plan was followed with the delivery ofByrne's recovery
schedule to your offices on March 19,2007. This schedule indicated a substantial completion date of August 3,
2007. Byrne was careful to accept the terms and conditions outlined in Ms. Scott's letter written on behalfof the
District and thus achieve an agreement. As you know, Byrne was already in an accelerated mode and this new
plan and schedule was devised and immediately implemented by magnifying our efforts with additional staff,
additional work shifts, and subcontractor workforce augmentation.

During our meeting of April 2, 2007, Mr. Jim Ratcliff surprised all of us with the statement that the District had
rejected our recovery and acceleration plan and schedule because it was considered a counter proposal. This was
the first that Byrne had heard of this notion. We do not agree with this interpretation and are puzzled why we
were not formally advised ofthis stance. Nonetheless, the District's subsequent actions render this a moot point.

We understand the District's position, having publicly announced a new opening date for Elementary School #5,
to be to continue to enforce the original contract that carries a June 18, 2007 substantial completion date, with a
liquidated damages clause commencing subsequent to that date should substantial completion not be realized.
Based on the District's announced new use date and the decision to adhere to the original contract substantial
completion date, Byrne is returning to a standard 40-hour week schedule with a revised substantial completion
date of October 16, 2007. It is our intent to formally request the use of the $173,000 contingency as a supplement
to selected general conditions costs andlor selected premium time costs for schedule recovery payable to affected
subcontractors. The application of this contingency is provided for in our contract. We believe case law will
demonstrate that the District's use of liquidated damages under these conditions are punitive in nature and will be
denied an award. Regardless, Byrne will challenge the District's attempt to enforce liquidated damages. The two
(2) claims on Hudson Bend Middle School remain separate and will be pursued by Byrne. As a reminder, these
claims include a mathematical error in general conditions of$29 1,473, identified and acknowledged by the
District's representative and additional costs for mitigating an unforeseen, underground sewer line that greatly
delayed and impacted the Hudson Bend project. These combined claims total $408,473.

900 SUMMIT AVENUE FORT WORTH, TEXAS 76102 817/335·3394 METRO 8171429·0452 FAX 817/877·5507
www.tsbyrne.com



Dr. D. Rockwell "Rocky" Kirk
April 4. 2007

Page 2

Dr. Kirk, as we discussed, Byrne is committed to completing Elementary School #5 in an expeditious manner
with the standard ofquality for which our company is known. I am regretful that purchasing delays and the need
to replace subcontractors who balked at their contracts for the school caused the delay. Indeed, these are and
remain the current market conditions in the Austin area, can be documented as affecting many projects currently
under construction by contractors and are somewhat out of our control.

Byrne seeks to provide both the District and Byrne a settlement option that will eliminate all present claims, avert
the filing of no less than three (3) additional claims on Elementary School #5 and restore a congenial, team
approach, to meeting our respective goals. I can assure you Byrne will proceed with an attitude of concord
regardless, but it is people's nature to position and I sincerely wish to avoid an acrimonious setting. Thus, we
propose the following:

We ask that LTISD accepts a revised substantial completion date of October 16, 2007 for Elementary School #5
and shifts the liquidated damages enforcement date accordingly. We ask that LTISD releases full use of the
contingency ($173,000) to Byrne on Elementary School #5. In exchange, Byrne will accept a lump sum $50,000
settlement payment for all claims on Hudson Bend Middle School. In this way, claims related to contingency and
liquidated damages on Elementary School #5 are avoided, claims on Hudson Bend Middle School are settled,
Byrne mitigates some portion of its financial losses on these projects, and both parties avoid incurring additional
legal fees, which is likely to be $150,000 for the District alone-fees that by State Law are not recoverable by
either party regardless of who prevails. And finally, this settlement removes major sources ofcontention that no
doubt have the potential to poison the business relationship and negatively impact these and future projects.

We believe this is a reasonable overall solution to the unfortunate situation in which we both currently find
ourselves. However, if the district wishes, as it has stated in past negotiations, to keep the claims on Hudson
Bend Middle School separate from any negotiations related to Elementary School #5, we are willing to consider a
partial solution. Byrne will make no claim to the contingency equivalent to the amount of liquidated damages the
District would seek after a June 18,2007 substantial completion date (approximately $104,000) in exchange for
LTISD's acceptance of a revised substantial completion date ofOctober 16,2007 for Elementary School #5 and a
shift of the liquidated damages enforcement to that same date. We would request $50,000 of the contingency to
be applied to the cost ofour extended project staff for this new substantial completion date. In this instance,
Hudson Bend Middle School claims are kept separate and the District and Byrne proceed as planned with
arbitration.

Dr. Kirk, I would respectfully ask that you seek the advice ofthose individuals on the District's Board and/or
those who can make judgment based on a prudent business decision, understanding the implications of legal
defense costs and the benefits that are gained from a positive relationship.

I will await your response. In the meantime, if you have any questions or require clarification, please do not
hesitate to contact me.

Sincerely,

hnAV~
President & CEO

cc: Bob Hart
Jim Ratcliff
Mike Patterson
Matthew Avila
Jamey Vogue
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Bohn, Susan

From: Tracey A. Hart [mailto:thart@tsbyme.com] On Behalf Of John Avila, Jr.
sent: Thursday, March 15, 2007 9:58 AM
To: Superintendent
Cc: Ratcliff, Jim; Chuck Fields; Mike Patterson; J. D. Burk; Scott, lynn.Rossi; Jamey Voge
Subject: Hudson Bend Middle SChool and serene Hills Elementary SChool

All,

Please see attached.

Thank you.

Jolin .JlviLa, Jr.
'President/CEO
1nos.S. Byrne,[t~
900 Summit 5lvenue
:fort Wortli, 'IX 76102
plione: 817-335-3394
:fax: 817-877-5507

The information contained in this message is privileged and confidential and is intended only for the use
of the individual or entity named above. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivery of it to the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication, other than its return to the sender, is
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THOS. S. BmNE, LTD.

GENERAL CONTRACTORS,..._.0......_...._
EIGHT DECADES OF EXCEl.l.ENCE

March 15. 2007

Via Electronic and Certified Mail: 70060100000167402114

Dr. D. Rockwell "Rocky" Kirk
Superintendent
Lake Travis Independent School District
3322 Ranch Road 620 South
Austin, TX 78738

Re: Hudson Bend Middle School and Serene Hills Elementary School

Dear Dr. Kirk:

I want to thank you for meeting with my team last week to discuss the outstanding issues on both
projects. It is unfortunate that we were unable to resolve these issues, but I remain optimistic that
satisfactory solutions will present themselves to us both. I have met with my senior leadership and
project staff, as well as my legal counsel to talk about where we go from here. As you know, I believe
we are entitled to additional compensation on Hudson Bend and at the same time I realize that we have
challenges to overcome on Serene Hills.

I understand that your lawyer may have perceived our attempt at a global resolution as some sort
of "hostage" play on our part. The primary purpose of this letter is to let you know that this is not our
intent. My hope was that we could resolve all of our disputes at this time to avoid a situation in which
we are proceeding forward in an adversarial manner on Hudson Bend, while at the same time relying
upon the need for absolute cooperation in order to complete Serene Hills by the start of the school year.
My fear was that the adversarial process would contaminate our relationship and interfere with the
accelerated completion of Serene Hills. I had hoped to resolve the Hudson Bend issues now, in order to
allow us as a company to focus our resources, both people and money, towards completion of Serene
Hills Elementary School. I would also prefer to avoid the costs and distraction of litigation whenever
possible. In that regard, I was prepared to accept an amount now that is less than my legal counsel
advises I may recover at trial. I thought that the district would share my view, but I understand that your
legal counsel has advised you that the Hudson Bend claims are completely without merit. It probably
should not surprise either of us, but my counsel tells me otherwise and I must trust his expert advice.
Therefore, I'll let the lawyers handle the Hudson Bend matters while I focus my attention on the
completion of Serene Hills. There was never any intent to hold Serene Hills hostage in exchange for the
amounts due on Hudson Bend. If there was a misunderstanding, I apologize.

I want you to know that Thos. S. Byrne, Ltd. is committed to providing you a first class school in
a manner that allows it to be utilized for the upcoming school year. In that regard, we accept your offer
to extend the substantial completion date to August 3, 2007. I am enclosing the recovery plan that I

900 SUMMIT AVENUE FORT WORTH, TEXAS 76102 817/335·3394 METRO 817/429·0452 FAX 817/877·5507
www.tsbyrne.com



Dr. D. Rockwell Kirk
Hudson Bend Middle School and Serene Hills Elementary School

March IS, 2007
Page 2

have personally prepared to support our efforts to meet this date. 1 trust you will find it acceptable. As
you can see, we have added additional project management staff on site to oversee the completion of the
project and assigned Mike Patters, Senior Vice President, as the principal in charge, who will office
onsiteLJ will also continue to be personally involved with the recovery effort. Completion of Serene
Hills by the August 3rd date will be a demanding task, but is achievable. It will require all parties
involved, including owner, architect, consulting engineers and Byrne staff to cooperate at the highest
leve!. Together, I am confident we can get this done. I would like to schedule a meeting with you and
your staff so that we can personally discuss the recovery plan. In my opinion we are both better served
by leaving the lawyers at home to address the Hudson Bend issues. Please let me know at your earliest
convenience when we can meet to discuss. Thank you.

Respectfully,

~~~~~UCEO
Enc!.:

ftah

cc: Jim Ratcliff
Chuck Fields
Mike Patterson
J.D. Burk
Lynn Rossi Scott
Jamey Voge



BYIH
THOS. S. BYRNE, LTD.

GENERAL CONTRACTORS,.......·Iloow·_·.._
EIGHT DECADES OF EXCELLENCE

MARCH 13,2007

ELEMENTARY SCHOOL NO. 5'S ACTION PLAN
TO ACHIEVE AN AUGUST 3, 2007 SUBSTANTIAL COMPLETION

(1) Personnel Augmentation (see attached organizational chart)

A. Mike Patterson, Senior Vice President assumes onsite responsibility for completion of the project,
effective immediately.

B. J.D. Burk, Senior Project Manager, reports directly to Mike Patterson in our completion efforts.
C. Jimmy Jones continues as Assistant Project Manager.
D. Parker Allie is assigned as an additional Project Engineer for the project, effective immediately.
E. Danny Purselley continues as Project Field Superintendent.
F. Johnny Tarwater is assigned as the second Field Superintendent to the project, effective immediately.

(2) Schedule

A. Develop and submit to LTISD a Master Schedule to achieve an August 3, 2007 Substantial
Completion.

B. Indicate on the Master Schedule items which will be completed between Substantial Completion and
Final Completion and confirm that these items are acceptable to LTISD.

C. Require all major trades to submit detailed schedules for their scope of work supporting an August 3,
2007 Substantial Completion date.

D. Develop an erection schedule for the completion of the structure and achievement of dry-in.
E. Continue to utilize a "make-up" plan for all subcontractors who fall behind on schedule (Le., shift

work, increased crew size, Sunday make-up days, etc... ).
F. Utilize short duration schedules and two-week look ahead's to manage the subcontractors.
G. Be prepared to augment subcontractors currently contracted to Elementary School No.5 with

additional subcontractors. Such a move would not be to replace any current subcontractor but to
leverage our Austin/San Antonio/Metroplex relationships.

(3) Submittals and Shop Drawings

A. Request all shop drawings and submittals immediately. Byrne project staff to work overtime and/or
weekends to check said shop drawings and submittals.

B. Schedule work/review sessions with the subcontractors and/or vendors with the respective architect
and engineer on the jobsite or the approving entity's offices in order to facilitate an immediate
approval process.

C. Develop contingency plans for use of temporary materials and/or equipment for long-lead items
which would prohibit executing the work in a contiguous manner.

D. Conduct factory, manufacturing and/or warehousing visits to confirm presence of Elementary School
No. 5's scheduled equipment and materials.

900 SUMMIT AVENUE FORT WORTH, TEXAS 76102 817/335·3394 METRO 817/429·0452 FAX 817/877·5507
www.tsbyrne.com



Elementary School No. 5's Action Plan
March 13,2007

Page 2

(4) Subcontractor Management

A. Transmit the Master Schedule to all subcontractors and vendors with a cover letter indicating our
milestone goals and project expectations. Include a Byrne project organizational chart.

B. Conduct a scheduling meeting with all major subcontractors to brief them on the Master Schedule and
our expectations.

C. Request a copy of all subcontractor's expediting logs.
D. Request all major subcontractors submit crew sizes and manpower loading to achieve the August 3,

2007 Substantial Completion date.
E. Document on Byrne Daily Reports the number of personnel on the project from each subcontractor.
F. Insure that overtime is approved in advance and signed offon by either our Project Manager or

Superintendent.
G. Continue to conduct detailed weekly subcontractor/safety meetings.
H. Insure that a Byrne representative is always on the jobsite during shift work and/or overtime hours.
I. Mike Patterson and J.D. Burk meet personally with the Owner or senior leadership ofevery

subcontractor to brief them on the project and our need for their cooperation and support to meet the
August 3,2007 Substantial Completion date.

J. Establish liaison with Byrne's CFO, Jason Potter, to insure prompt pay for subcontractors on this
project.

(5) Owner/Architect Management

A. Keep LTISD and the architect informed on schedule m.atters at all times.
B. Seek architect's cooperation for prompt turnaround of shop drawings and submittals.
C. Continue to conduct detailed weekly Owner/Architect meetings.
D. Develop process for expediting the approval process for applications of payment.
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London

Lynn Rossi SCott
Pal1ner

214.758.1091 otIk:e
214.758.8391 Fax

lynn.roul.lCOtt@bgllp.com

Bracewea & Giuliani LLP
1446 RoaAvenue
Suite 3800
DdIl•• Texaa
75202-2711

Via Certified Mail and
Electronic Mail with Read Receipt

Mr. Jamey L. Voge
Canterbury Stuber Elder Gooch & Surratt
Occidental Tower
5005 LBJ Freeway, Suite 1000
Dallas, Texas 75244

Re: Lake Travis Independent School District

Dear Mr. Voge:

Thank you for meeting yesterday with Lake Travis Independent School District ("LTISD")
representatives and T. S. Byrne ("TSB") representatives regarding the LTISD Construction
Manager-At-Risk projects currently under construction by TSB.

We conducted the informal meeting in accordance with the contract between the parties to
see if we could reach agreement regarding two issues: 1) TSB's contractual commitment to
achieve substantial completion of Serene Hills Elementary School ("Serene Hills") by the
date specified in TSB's Amendment No.2, which was June 18, 2007; and 2) to address TSB's
claim for $275,203 general conditions; $16,270 "markup"; and $117,647 extended general
conditions on Hudson Bend Middle School ("Hudson Bend"), which would be a $409,120
increase in the Guaranteed Maximum Price on Hudson Bend.

It is my understanding that the Serene Hills building construction project broke ground in
July 2006. Eight months later, there is a slab on the ground and the tilt walls are laying on
the slab. Nothing has been raised or constructed above ground level. The Hudson Bend
renovation project, on the other hand, broke ground in April 2006 and the project is within a
week or two of achieving substantial completion.

You stated that TSB is "in trouble" on Serene Hills because it is so far behind schedule, and
the costs would be "catastrophic" to accelerate the work to complete it within the contract
time. Therefore, TSB's proposal was to tie the two projects together, providing TSB with its
entire Hudson Bend claim of $409,120, plus agreeing to allow TSB to use all of its
approximate $170,000 in construction manager contingency on the Serene Hills project, for a
total of $579,120 for TSB to use to accelerate the Serene Hills project to work toward
achieving substantial completion of Serene Hills by August 10, 2007, without a guarantee of
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that completion date. You described TSB's business decisions, balancing the cost of
accelerating the project to achieve contract-required dates, against the contractual $1,000 per
calendar day in liquidated damages per month TSB would be required to pay should it fail to
meet the dates, asserting that the cost of acceleration would exceed the $120,000 TSB would
pay for four months of project delay liquidated damages. The District's concerns stemmed
from the fact that both buildings are under Construction Manager-At-Risk contracts with
Guaranteed Maximum Prices and contractual completion dates, and as a result, the $409,000
claim on Hudson Bend is statutorily-baITed and contractually not allowed. Further, TSB's
own actions waived its equity claim for mutual or unilateral mistake on the Hudson Bend
project. The District was also concerned that, even if agreement could be reached on a
nwnber, the District had no guarantee that Serene Hills could be substantially complete in
time to open school in August 2007. The District needs at least a month to prepare a
completed school for student occupancy.

In attempting to address the District's concerns, TSB asked that LTISD give TSB half of its
Hudson Bend claim, $204,000, and release the Serene Hills $170,000 contractor's
contingency now. Then, if students were in the school on the first day of school, August 27,
2007, LTISD would pay another $204,000 at that time. If students were not in school, then
the District would not owe the final $204,000.

Because the District cannot commit $374,000 with no guarantee of achievement of
substantial completion more than two months after TSB's contracted deadline for substantial
completion, because TSB's monetary requests continue to grow, because the Hudson Bend
claim has no merit, and because the District representatives have lost faith that TSB can
achieve any of the discussed completion dates, the District was unable to agree to TSB's
proposal. Therefore, the District offered, and continues to offer, the following.

As to Serene Hills, the District is willing to accept an August 3, 2007, substantial completion
date and will not assess liquidated damages from June 18 until August 3, 2007, if substantial
completion is achieved by August 3, 2007. If substantial completion is not achieved by
August 3, 2007, then the District will be forced to revert to the contract completion date in
the assessment of liquidated damages. It is the District's belief that this solution better
preserves the parties' working relationship. It also relieves TSB's pressure - if the pressure
and cost to TSB to achieve its contracted completion date is as "catastrophic" as you claim,
then TSB can make a business decision to pay liquidated damages in lieu of achieving its
contract completion date responsibilities.

As TSB's decision has obvious implications for the District management, operations, and
student assignments for the 2007-2008 school year, LTISD requests that TSB make its
business decisions and then provide the District with a reasonable and achievable



BRACEWELL
&GIULIANI
Mr. Jamey L. Voge
March 12, 2007
Page 3

substantial completion date as soon as possible. Districtplanning on this issue will begin on
March 19, 2007, so a prompt decision and notification will be much appreciated.

As to the Hudson Bend claim, although the District does not believe the claim has any merit,
the District will agree to follow the contract and proceed to non-binding mediation.

I understand that TSB is not pleased with LTISD's insistence that we adhere to construction
management at risk principles and that we follow the statutory and contract language. You
stated that, by the time we get to mediation, "the damage will be done." You further stated
that the relationship "will deteriorate." While I am sure that you did not mean your
comments to be threatening, they were perceived as such. However, you and the TSB
representatives were assured by Superintendent Dr. Rocky Kirk that TSB will continue to be
treated professionally and respectfully. Certainly, the two projects that TSB is doing for
LTISD did not go as expected. However, Dr. Kirk assured you that a deterioration of the
working relationship would not come from LTISD.

The District appreciates TSB's efforts to attempt to resolve these two matters infonnally, and
will continue to work with TSB to achieve Final Completion of both projects within their
Guaranteed Maximum Prices. The District must, in the process, continue to be careful
stewards of the precious and scarce public dollars spent to fund the projects, and must
continue to abide by the law and the contracts, and respectfully asks TSB to do the same.

Very truly yours,

Bracewell & 'uliani LLP

@~&~
Lyo Rossi Scott

cc: Dr. D. Rockwell "Rocky" Kirk
Ms. Susan Bohn

Dallarl316337.1
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Lynn Rossi Scott
Attorney at Law
Bracewell & Giuliani
1445 Ross Avenue, Ste. 3800
Dallas, Texas 75202-2711

Re: Thos S. Byrne, Ltd. v. Lake Travis lSD
Our File: 6256.013

Dear Ms. Scott:

Viafacsimile@214.758.8391
andRegular Mail

I have received your correspondence ofDecember 12, 2006 and offer the following reply
with the hope that it will allow us to resolve this matter amicably.

In my letter to you outlining the position of !has. S. Byrne ("TSB It
). I referenced and

attached the Rcstatement (Second) of Contracts, Section 153. Section 153 of the Restatement
provides that where a mistake by one party has a material affect on the agreed exchange of
perfonnances. the contract is voidable and therefore subject to rescission if enforcement of that
contract would be unconscionable. Your responsc. with respect to my reference to the
Restatement, Simply states that the Restatement does not apply to a eM-at-risk contract, a GMP,
or to a public entity. Your letter does not point me to any legal authority, nor am I able to find
such authority through my own research efforts.

Thc fact that the contractual relationship between TSB and Lake Travis Independent
School District ("LTISD") is structured as a Construction Manager at Risk with a Guaranteed
Maximum Price would not, by itself, have any affect upon the law applicable to that relationship.
Additionally, I am aware of no legal authority which suggests that the Restatements do not apply
to public entities or Texas public school districts as you suggest. The Restatement I reference
appears to be the black letter law ofthis state.

Nevertheless, additional research reveals that according to Texas law a party may be
entitled to equitable relief on the grounds of a unilateral mistake if (l) the mistake is of so great
of consequence that to enforce the contract as made would be unconscionable; (2) the mistake
relates to a material feature of the contract; (3) the mistake must have been made regardless of
thc exercise of ordinary care; and (4) the parties can be placed in status quo. This general
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proposition of Texas law is set forth in James T. Taylor S07I. Inc. v. Arlington Independent
School District, 335 S.W. 2d 371 (Tex.1960), a decision by the Texas Supreme Court involving a
suit by a contractor against a school district The Supreme Court's holding is also consistent with
Section 153 of the Restatements.

The facts at hand undisputedly reveal that TSB omitted the line item for its General
Conditions when calculating the total proposed OMP. This mistake is inevitably either unilateral
(unknown only to TSB at the time ofcontracting) or mutual (unknown to both parties at the time
of contracting). Either way, the outcome and available remedy is the same. The document
memorializing the parties agreement does not accurately reflect the deal reached.

In response to the cases I have cited regarding unilateral and mutual mistake, you
correctly point out that none of the cases cited are construction contract cases, involving public
entities, addressing the unique CM-at-risk relationship with a OMP. You appear to be
contending that only case law arising out of fact patterns with all of these particulars would be
binding authority upon a Travis County district court. I respectfully disagree. I have not found
any case law on point with all of these particular facts in issue and I trust you would have shared
them with me in your letter ifyou had been able to find such authority.

The cases cited, as well as the Restatement, involve factual patterns in which a contract
has been entered into based upon a mistaken belief as to the tenns of the deal. As you point out
in your letter, the Contract between LTISD and TSB, more specifically Section 5.2, describes
what LTISD contractually obligated itself to pay TSB. Section 5.2.1 provides specifically as
follows: The Contract Sum shall be the GMP, which shall be the !!!!II of the following amounts:
(1) An amount that Owner and Construction Manager agree to and that is the estimated actual
Cost of the Work as defined herein, the agreed upon amount shall be set out in Amendment
Number I; (2) The estimated General Conditions cost in general liability and excess liability
insurance costs; (3) The cost of performance and payment bonds; (4) The Construction
Manager's contingency fund, the amount of which shall be set out in Amendment Number 1;
plus (5) a percentage fee (5.1.1) multiplied by the cost of the work (the total of items 5.2.1.1
through 5.2.1.3 above) (Emphasis added).

As you can see, the GMP is not just a number but instead the GMP is specifically defined
by contract as the !!!II of the above descn"bed amounts. The GMP submitted by TSB to LTISD
identified and described all of the component costs necessary to calculate the GMP according to
Section 5.2.1. The only mistake is in TSB's summation of the component costs, which does not
change the fact that LTISD had full knowledge of all of the costs, general conditions. and fcc
that LTISD agreed to pay. While TSB may have made a calculation mistake in adding the
component costs together. the definition of GMP, and therefore the contract sum, has not
changed and is as set forth above.
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The GMP requires a mathematical calculation of the sum of all of the component costs of
the work including the estimated General Conditions. In the Amendment to the original contract
which describes the GMP, TSB clearly identified and accurately described each of the
component costs which make up the GMP and therefore the contract sum. There has clearly
been either a unilateral mistake in which TSB was mistaken regarding the sum of all the
component costs or there has bccn a mutual mistake in which both TSB and LTISn were
mistaken regarding the true sum of all the component costs. Under either scenario, TSB is
entitled to rescission of the contract in Jight of the unconscionable nature of the mistake. The
loss to be suffered by TSB would be approximately 10% ofthc contract amount, an amount that
would clearly fall within the definition of unconscionable in light of the slim profit margins in
the constJUction industry.

You indicate in your letter that quantum meruit is not an available rem.edy in light of an
express contract covering the subject matter of the dispute. I do not disagree regarding this
general statement of Jaw. However, in light of the mistake, TSB's equitable remedy would be
rescission of the contract, thereby leaving the parties without a written contract governing their
relationship. Upon rescission of the contract. TSB would still be entitled to compensation for
work perfonned. The method of determining the amount owed to TSB would be calculated
under the doctrine of quantum meruit, or in other words, TSB would be entitled to recover the
reasonable value of the work performed.

In your letter you cite the case ofBarnard Construction v. City ofLubbock and point out
that if a contract is worded sucb that it can be given a definite legal meaning or interpretation,
then it is not ambiguous and the court will construe the contract as a matter of law. In light of
the mistake and the right of rescission, 1 do not believe that the question of ambiguity is even
relevant Nevertheless, in light of the specific language in Section S.2.1 in which the LTISD
specifically agreed to pay TSB the contract sum. calculated as the sum of the above described
amounts, it can hardly be said that this contract is crystal clear as to the intent of the parties.

You point out in your letter that if TSB had included in tbe GMP calculation a general
conditions amount of $275,203.00, LTISD would have explored ways in which the scope of the
project could be adjusted to reduce costs. This statement implies that LTISD was not aware that
TSB was seeking general conditions in the amount of S275.203.00 for the work to be performed
in the contract I am not sure how this could be the case, since the line item for general
conditions, and the associated amount, was clearly set forth in the spreadsheet that accompanied
the GMP proposal.

I know that Thos S. Byrne, Ltd would prefer to resolve this situation immediately, and
without resorting to the courts. However. the amount at issue and the applicable law suggests
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Canterbury. Stuber. Elder. Gooch C::'- Surratt

Lisa Rossi Scott
January 3, 2007
Page 4

that TSB would be prudent to ex1Iaust ali available remedies if resolution cannot be reached. I
would respectfully request that Lake Travis ISD reconsider its response in light of the £Bets at
hand and law applicable thereto. IfLake Travis ISD is unwilling to modify the contract to reflect
the omitted General Conditions, I propose that we mutually agree upon an experienced
construction lawyer or retired judge and submit our dispute to the agreed upon third party in the
form of briefs and allow them to issue a fmal and binding decision regarding whether or not TSB
is entitled to additional compensation. If you are unable or unwilling to agree to this form of
alternative dispute resolution, Lake Travis ISD leaves 1SB no other option but to file suit in
Travis County District Court. I encourage you to contact me to discuss potential ways of
resolving this without a lawsuit If I have not received a response by Janum:y 10. 2007, it will be
assumed that an amicable resolution is not an option.

Encl.:
JLV/mho

cc: John McKay ViaE-mail
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Bohn, Susan

From:
Sent:
To:
SUbject:

SCott, Lynn.Rossi [Lynn.Rossi.Scott@bgllp.com]
Wednesday, January 24,200711:54 AM
JameyVoge
RE: Thos. S. Byrne

Jamey, I'm in Austin in full-day meetings starting tomorrow, all weekend, and through next
Wednesday. Then I go to Houston for meetings for a few days. So, I would not be
available to meet until late in the week of Feb. 5. In the meantime, to avoid any delay
due to my schedule and to better facilitate a discussion, LTISD asks that T.S. Byrne
forward all cost information to LTISD so that they have a chance to thoroughly review all
of it prior to a meeting, so that everyone is on the same page when we do meet. Once they
get the documents and have some time to review them, we can set a date for the meeting.
Thank you.
Lynn.

-----Original Message-----
From: Jamey Voge [mailto:jvoge@canterburylaw.com]
Sent: Wednesday, January 24, 2007 10:22 AM
To: Scott, Lynn.Rossi
Cc: John Avila
Subject: Thos. S. Byrne

Ms. Scott,
Please let me know who will be attending the meeting as suggested in your letter and when
you and your client are availabe to sit down and
talk. Thanks.

Jamey L. Voge
Canterbury, Stuber, Elder, Gooch, & Surratt, P.C.
Occidental Tower
5005 LBJ Freeway, Suite 1000
Dallas, Texas 75244
972/239-7493 (Office)
972/458-2554 (Fax)

The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential information and/or privileged material. If the
reader of this message is not the intended recipient, you are hereby notified that you
have received this message in error and that any review, dissemination, distribution or
copying of this message, including any attachments, is strictly prohibited. If you
received this in error, please contact the sender and delete all material fom all
computers.

1



Bohn, Susan

From:
Sent:
To:
SUbject:

Scott, Lynn.Rossi [Lynn.RossLScott@bgllp.com]
Friday, January 19, 2007 5:45 PM
Bohn, Susan
FW: Thos. S. Byrne, Lake Travis ISO

Susan, let me know when you are available to meet. Lynn.

-----Original Message-----
From: Jamey voge [mailto:jvoge@canterburylaw.com}
Sent: Friday, January 19, 2007 2:43 PM
To: Scott, Lynn.Rossi
Cc: John Avila
Subject: Thos. S. Byrne, Lake Travis ISD

Ms. Scott,
Thank you for your response letter. While I do not think it is necessary at this point
for us to further debate the legal issues, both of your recent letters lead me to believe
that maybe there is a misunderstanding of the actual issue. Maybe I have not clearly
communicated Byrne's contention. Both of your letters focus almost exclusively on the CM
at risk concept, the underlying principle of a GMP and the idea that the contractor
assumes the risk of cost overruns in a
contract such as we have here. I do not disagree with you. Under
normal circumstances, Byrne would likely have to live with its number and certainly would
not be entitled to additional compensation if, for example, the actual costs of
construction ended up being higher than anticipated at the time the GMP was agreed upon.
In such a case, I think we could both agree that an error in forecasting the costs of
construction, alone, would not likely entitle Byrne to additional money.
However, what we have here is something completely different. Byrne is not taking the
position that the amount forecasted for general conditions has proved to be insufficient.
Instead, Byrne is simply asking to be paid for the general conditions in the amount as
specified in the GMP, provided to the district, and incorporated into the contract.
Nothing more. Byrne does not seek relief for mistakes relating to its cost estimates or
forecast of the costs of completing the work. The only mistake is a clerical one in the
manner in which the Excel spreadsheet and its "sum" function was used to add the component
costs together.

The mistake happens to relate to a material term of the agreement and is a mistake that
will allow the district to experience a windfall and cause Byrne to suffer a substantial
loss on the project. In light of the law regarding unilateral and mutual mistake, I
believe the contract can be rescinded regardless of whether it is a CM at risk with a GMP
for a public entity or a stipulated sum with a private owner. If the elements of mistake
are established, the particular terms in the contract between the parties as well as the
statutory provisions governing same will prove to be completely irrelevant to this dispute
because at that point there will be no live contract applicable to the relationship.
Byrne's avenue for recovery will then be based in quantum
meruit. I do not dispute what you say about the requirements of the
Education Code and I am very familiar with the CM at risk arrangment and its uses. I
dispute whether any of that is relevant in light of the type of mistake we have here and
its consequences.

I do not want to further beat a dead horse, and I apologize in advance if you find all of
the above to be duplicative of my previous correspondence. I wanted to make sure that you
and I are on the same page with respect to the issue at hand and the relief that Byrne is
seeking. In accordance with your suggestion as set forth in your
letter, Byrne is in the process of compiling the documents substantiating the costs
incurred to complete the project for the district. We are prepared to sit down with you
and your client at your first available opportunity to see if an agreement can be reached
to resolve this. Please let me know when this meeting can take place. If you have any
questions, please do not hesitate to contact me.

Jamey L. Voge

1



Canterbury, Stuber, Elder, Gooch, & Surratt, P.C.
Occidental Tower
5005 LBJ Freeway, Suite 1000
Dallas, Texas 75244
972/239-7493 (Office)
972/458-2554 (Fax)

The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential information and/or privileged material. If the
reader of this message is not the intended recipient, you are hereby notified that you
have received this message in error and that any review, dissemination, distribution or
copying of this message, including any attachments, is strictly prohibited. If you
received this in error, please contact the sender and delete all material fom all
computers.
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Bohn.Susan

From:
Sent:
To:
Cc:
SUbject:

Attachments:

Gentlemen:

Ratcliff, Jim
Monday, December 04,2006 2:00 PM
'John Avila, Jr.'; Mike Patterson; 'J. D. Burk'
Superintendent; Hart, Bob; 'Chuck Fields'; 'John Berry'
Elementary School NO.5 - timely completion

12-4-06 letter to Byrne re completion.pdf

I am very concerned about your progress and completion schedule for Elementary School No. 5 - please see my attached
letter regarding this matter and take the necessary steps to bring this project back on schedule as quickly as possible.

Thank you.

12-4-06 letter to
Byrne re com...

Jim Ratcliff
Director of Facilities Planning and Construction
Lake Travis ISO
3322 Ranch Road 620 South
Austin, Texas 78738
512.533.6026 office
512.533.6002 fax
ratcliffi@laketravis.txed. net

1



December 4, 2006

Thos. S. Byrne, Ltd. General Contractors
1250 S. Capital of Texas Highway
Three Cielo, Suite 395
Austin, TX 78746

Facilities Planning & Construction Department

Sent via Email 1214/06

ATTN:

SUBJECT:

Gentlemen:

John Avila, President/CEO
Mike Patterson, Senior V.P. and General Partner
J.D. Burke. Senior Project Manager

LTISD - Elementary SChool No. 5 - Completion Schedule

Over the past several weeks you have presented me and the architect with constantly changing
schedule projections for the completion of the Elementary School No. 5 project. Each week, the
substantial completion date has moved to a later date than the projection presented at the previous
week's meeting, culminating last week with a schedule that shows substantial completion occurring
on August 8.2007. This date Is 7-1/2 weeks later than your contractual substantial completion
date for this project. which is June 18,2007. This is similar to the experience we have had with
your firm on scheduled completion dates on the Hudson Bend Middle School Expansion project
wherein the projected completion dates for the various components of that project continually
moved back to later dates than you contracted for and two components are currently incomplete
(the dance room and classroom addition) over a month past their original contract completion
dates.

You indicated to us at the Elementary NO.5 project meeting last week that you are developing a
plan to accelerate the schedule for this project to reach substantial completion by July 18,2007.
and that you will present this plan to us at the December 6th project meeting this week. In advance
of your presentation of this plan to us. it is extremely important for you to understand that the
Elementary School NO.5 project must be substantially completed by your contract date of June 18,
2007, and your plan for accelerating your current schedule needs to work toward this date. Late
completion of this project is not an option for Lake Travis ISO and your absolute full attention and
efforts must be directed toward completing this project on time. Please do not subject us to the
same continual schedule creep that we have been experiencing on the Hudson Bend Middle
School project and the first 4·1/2 months of the Elementary School No.5 project.

We look forward to your presentation of your accelerated schedule at the Wednesday meeting this
week - please make it meaningful and then follow through with execution.

Thank you.

----~~.
Jim Ratcliff
Director of Facilities Planning and Construction
Lake Travis ISO

xc: Dr. Kirk, Superintendent, Lake Travis ISO
Bob Hart, Assistant Superintendent. Lake Travis ISO
Fields and Associates Architects

3322 Ranch Road 620 South Austin, Texas 78738
Telephone (s12) 533-6026 Facsimile (512) 533-6002 www.ratcliffj@laketravis.txed.net
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Bohn,Susan._-_._--_._----_ _.- __.------_..--_ - _._ _ _ -.- _ " .•...

From: Superintendent

Sent: Thursday, April 12, 2007 11:12 PM

To: Bohn, Susan

Subject: FW: Proposed Settlement

From: Tracey A. Hart on behalf of John Avila, Jr.
sent: Thu 4/12/2007 1:54 PM
To: Superintendent
Cc: Mike Patterson
Subject: Proposed settlement

Rocky,

I just wanted to follow up and ask if you have received our proposed settlement letter of April 5,
2007. Things are progressing nicely on Elementary School NO.5 with Mike Patterson at the
helm. I truly hope that serious consideration can be given to a settlement involving both
projects. Can you advise me as to whether this is under review? As I mentioned we do have
to "defend" ourselves if this is not to be the case and would like to so apprise our counsel.

Sincerely,

Jolin .J\viCa, Jr.
President/CEO
'Tfios. S. 'Byrne, .lta.
900 Summit .J1.venue
jort 'Wortli, 'IX 76102
Plione: 817-335-3394
jax: 817-877-5507

The information contained in this message is privileged and confidential and is intended only for the use
of the individual or entity named above. If the reader of this message is not the intended recipient, or
the employee or agent responsible for delivery of it to the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication, other than its return to the
sender, is strictly prohibited.

6/6/2007
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Bohn,Susan

From: Tracey A. Hart on behalf of John Avila, Jr.
sent: Fri 5/11/2007 11:43 AM
To: Superintendent
Cc: Matthew Avila; Jamey Voge; Mike Patterson
Subject: Lake Travis ISO - Hudson Bend Middle School and Elementary SChool No.5

Dr. Kirk,

Please note the attached letter that I instructed our attorney to write to the District's
attorney in regard to our settlement proposal. I acknowledge that your team is in
review of our settlement proposal sent to you on April 5, 2007. I respect that you
have advised me that it will take some time for the School Board to reach a
consensus decision. Having said that, I hope you can understand that I must move
forward to protect the interest of Thos. S. Byrne. Resolving the issues on Hudson
Bend remains my primary concern. Byrne maintains that we are entitled to the
omitted general conditions and sum amount for the underground utility delay. Mr.
Jim Ratcliff has informed our project personnel on this project that he intends to
assess some liquidated damages, albeit just a few days, but none the less I regard
this as continuing pin pricks in a positive relationship that we are nurturing. I trust
our performance on Elementary School No.5, under the leadership of Mike
Patterson, is demonstrating our resolve to provide the finest in a quality product for
Lake Travis ISO. It would be great to arrive at a settlement that satisfies all
parties. I encourage your continued review. Can you please give me an update on
the review of our proposal?

Very respectfully,

Jolin .Jtvita, Jr.
'President/CIO
Tnos. ~ Byrne,£t£
goo Summit .Jtvenue
J"ort Worth, 'IX 16102
'Plione: 811-335-3394
J"ax: 811-811-5501

6/6/2007
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The information contained in this message is privileged and confidential and is intended only for
the use of the individual or entity named above. If the reader of this message is not the intended
recipient, or the employee or agent responsible for delivery of it to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication, other than
its return to the sender, is strictly prohibited.

6/6/2007
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Writer's Direct Fa:c: (972) 458-2554

Writer's email:
bi~:iL~:;'I,I,!£i.:!:'JlnJil!,:ji.ill

Lynn Rossi Scott
Attorney at Law
Bracewell & Giuliani
1445 Ross Avenue, Ste. 3800
Dallas, Texas 75202·2711

Re: Thos S. Byrne, Ltd. v. Lake Travis ISD
Our File: 6256.013

Dear Ms. Scott:

Via email

On April S, 2007, my client, Thos. S. Byrne, Ltd. ("Byrne") sent a letter to Dr. Kirk outlining
several different options for resolving the outstanding issues. Dr. Kirk responded on April 16, 2007 and
indicated that a substantive response to Byrne's settlement options was forthcoming. To date, we have
not received a response, Bynle is eager to bring closure to this matter and rm sure the district is too.
Therefore, we must move forward with the dispute resolution process set forth in the contract documents.
In that regard. please advise if either of the proposed settlement options are acceptable or if the district
prefers to move forward with mediation. Byrne remains willing to forego the mediation requirement in
the contract and proceed directly with litigation. The parties have spent so much time and effort trying to
resolve these issues that it is not likely to get resolved in mediation at this stage. Byrne's ability to resolve
this amicably is as set forth in the letter of April S, 2007. Please let me know if we can waive the
mediation requirement.

If the district will not accept Byrne's settlement proposal and insists on mediation, please provide
a list of three agreeable mediators with constlllction law experience and we will work with you in good
faith to agree upon a mediator,

JLV/mhc
Ene!.:
Cc: John Avila Via email



Bohn, Susan

From:
Sent:
To:
Subject:

Scott, Lynn.Rossi [Lynn.Rossi.Scott@bgllp.com]
Friday, February 09,200712:45 PM
JameyVoge
RE: RE: RE: Thos. S. Byrne

Jamey, The contract is a CM-AT-RISK contract, not a general contractor agreement. Your
claim for additional general conditions is very surprising, given that it is a CM-AT-RISK
contract. I'm asking you to read the contract and tell me why this should even be on the
table. If we are going to negotiate. it needs to be done in good faith, which means
relying on the contract language to support claims. That is what I am asking you to do.
Lynn.

-----original Message-----
From: Jamey Voge [mailto:jvoge@canterburylaw.com]
Sent: Friday, February 09, 2007 8:26 AM
To: Scott, Lynn. Rossi
Cc: John Avila
Subject: RE: RE: RE: Thos. S. Byrne

Lynn,
Thanks for your response. Are there specific contract provisions that you feel will
preclude Byrne's recovery of additional time and general conditions? If so, please let me
know.

Jamey L. Voge
Canterbury, Stuber, Elder, Gooch, & Surratt, P.C.
Occidental Tower
5005 LBJ Freeway, Suite 1000
Dallas, Texas 75244
972/239-7493 (Office)
972/458-2554 (Fax)

The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential information and/or privileged material. If the
reader of this message is not the intended recipient, you are hereby notified that you
have received this message in error and that any review, dissemination, distribution or
copying of this message, including any attachments, is strictly prohibited. If you
received this in error, please contact the sender and delete all material fom all
computers.

--- Original Message---
To: "Jamey Voge" <jvoge@canterburylaw.com>
Cc: "John Avila" <javila@tsbyrne.com>
From: "Scott, Lynn. Rossi " <Lynn.RossLScott@bgllp.com>
Sent: 2/08/2007 5:31PM
Subject: RE: RE: Thos. S. Byrne

»Jamey, My client will let me know as soon as they have finished
their
»review. In the meantime, please point me toward the contract
provisions
» that you believe entitle your client to the additional claim for time
» and additional general conditions of $117,000+. Lynn.
»
» -----Original Message-----
» From: Jamey Voge [mailto:jvoge@canterburylaw.com]
» Sent: Wednesday, February 07, 2007 6:19 PM
» To: Scott, Lynn.Rossi
» Cc: John Avila
» Subject: RE: RE: Thos. S. Byrne
»

1



» Lynn- can you let me know when we will be able to meet to discuss
» Byrne's claims. We are eager to sit down and talk to determine
whether
» this has any chance of being settled. Thanks. Feel free to call me
if
» you have any questions about the documents we sent to you.
» Jamey L. Voge
» Canterbury, Stuber, Elder, Gooch, & Surratt, P.C.
» Occidental Tower
» 5005 LBJ Freeway, Suite 1000
» Dallas, Texas 75244
» 972/239-7493 (Office)
» 972/458-2554 (Fax)
»
» The information transmitted is intended only for the person or entity
to
» which it is addressed and may contain confidential information and/or
» privileged material. If the reader of this message is not the
intended
» recipient, you are hereby notified that you have received this
message
» in error and that any review, dissemination, distribution or copying
of
» this message, including any attachments, is strictly prohibited. If
you
» received this in error, please contact the sender and delete all
» material fom all computers.
»
»
» --- Original Message---
» To: "Jamey Voge" c:jvoge@canterburylaw.com>
» From: "Scott, Lynn.Rossi" c:Lynn.RossLScott@bgllp.com>
» Sent: 1/24/2007 11:53AM
» Subject: RE: Thos. S. Byrne
»
» » Jamey, I'm in Austin in full-day meetings starting tomorrow, all
» » weekend, and through next Wednesday. Then I go to Houston for
» meetings
» » for a few days. So, I would not be available to meet until late
in
» the
» » week of Feb. 5. In the meantime, to avoid any delay due to my
» schedule
» » and to better facilitate a discussion, LTISD asks that T.S. Byrne
» » forward all cost information to LTISD so that they have a chance
to
» » thoroughly review all of it prior to a meeting, so that everyone
is
» on
» » the same page when we do meet. Once they get the documents and
have
» » some time to review them, we can set a date for the meeting.
Thank
» you.
» » Lynn.
» »
» » -----Original Message-----
» » From: Jamey Voge [mailto:jvoge@canterburylaw.com]
» » Sent: Wednesday, January 24, 2007 10:22 AM
» » To: Scott, Lynn. Rossi
» » Cc: John Avila
» » Subject: Thos. S. Byrne
» »
» » Ms. Scott,
» » Please let me know who will be attending the meeting as suggested
in
» » your letter and when you and your client are availabe to sit down

2



and
» » talk. Thanks.
» »
» » Jamey L. Voge
» » Canterbury, Stuber, Elder, Gooch,
» » Occidental Tower
» » 5005 LBJ Freeway, Suite 1000
» » Dallas, Texas 75244
» » 972/239-7493 (Office)
» » 972/458-2554 (Fax)
» »

&. Surratt, P.C.

» » The information transmitted is intended only for the person or
entity
» to
» » which it is addressed and may contain confidential information
and/or
» » privileged material. If the reader of this message is not the
» intended
» » recipient, you are hereby notified that you have received this
» message
» » in error and that any review, dissemination, distribution or
copying
» of
» » this message, including any attachments, is strictly prohibited.
If
» you
» » received this in
» » material fom all
» »
» »
» »
» »
» »
» »
»
»
»
»
»
»

error, please contact the sender and delete all
computers.

3
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December 12, 2006

NewY
Texu
Wallington, DC
KIIAkhat8n
London

Lynn RoslII Sco1t
Pat1ner

214.758.1091 0fIIcI
214.758.8391 FIX

lym.I'OIIII.ICOItObgIIp.com

Bracewel & GIuIanI LIP
1445 RoAAvenue
Sulle 3800
08", TIIXII.
75202-2711

Mr. Jamey L. Voge
Canterbury, Stuber, Elder, Gooch, & Surratt, P.C.
OCcidental Tower
5005 LB] Freeway
Suite 1000
Dallas, Texas 75244

Re: Lake Travis ISD

Via RegularMail and Te/efax

Dear Mr. Voge:

This law firm represents the Lake Travis ISD ("LTISD"). Your November 8, 2006 letter has
been referred to this office for response. I have reviewed your November 8, 2006 letter, the
proposal and negotiation documents, and the March 15, 2006-c0ntract entered into between
LTISD and Thomas S. Byrne ("TSB"). First, it is important to acknowledge that the contract
entered into between the parties is a Construction Management-at-Risk ("CM-at-risk") contract
with a TSB-submitted and School Board-approved Guarantee Maximmn Price ("GMP").
Second, it is important to acknowledge that LTISD is a public entity which, constitutionally,
cannot make gratuitous gifts ofpublic funds. IfTSB made a mistake, it was a unilateral one and,
under the effective CM-at-risk contract, LTISD is not obligated to make payment for general
conditions beyond the approved GMP.

A CM-at-risk's GMP is a contractual guarantee that the contract sum will not exceed the agreed­
upon amount. A CM at-risk contract, by statute, means what it says--the contractor assumes the
risk that the construction cost will not exceed the GMP. Texas Education Code Section
44.038(b). If the construction cost does exceed the OMP, then the CM-at-risk absorbs that loss.
Id. A CM-at-risk contract does not mean that the Owner guarantees that the Contractor will
make a specified profit, which appears to be the implication of your letter.

Your reliance on the Restatement of Contracts is clearly inappropriate. First, the Restatement
does not apply to a CM-at-risk contract or a OMP. Second, the Restatement does not apply to a
public entity involved in a CM-at-risk contractual relationship, so there was no mutual mistake.
Third, it appears that there was no calculation mistake--the calculation comports with the
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Jamey L. Voge
December 12,2006
Page 2

negotiations and the negotiated COntI'llct. Further, the Restatement does not reflect Texas law
applicable to a Texas public school district, especially one involved in a CM at~risk contract.

Likewise, the cases you cite are inapplicable. The Cherokee case you cite refers to refonnation
of a deed that did not reflect the parties' acknowledged original agreement. The Williams case
you cite relates to release language on the back of a settlement check, and so it is wholly
inapplicable. In fact, the court in Willtams stated very specifically that people should be able to
rely on the finality of contractual agreements, and the Williams case should not be used to avoid
the results of unhappy bargains. The Williams court further stated that its holding is limited to
the specific fact situation presented, to set aside a release of claims, as a result of a mutual
mistake. when the release actually releases more claims than the parties intended. Lilcewise, the
Davis case you cite is also inapplicable, as it relates to a deed with an incorrect legal description,
when one party knew the legal description was incorrect at the real estate closing. Since none of
the cases you cite are construction contract cases, none involve public entities. none address the
unique CM~at-risk contractual relationship and the GMP guarantee, and none involve a situation
in which the contract reflects the negotiations of the parties and the negotiated contract, none of
the cases you cite appear to enable TSB to refonn the contract it entered into with full knowledge
ofits content.

Further. TSB is not entitled to quantum meruit because there is an express contract that covers
the subject matter of the dispute. Fortune Production Co. v. Conoco, Inc. 52 SW 3d 671 (Tex
2000). As compensation to TSB for its services as a CM-at-risk was clearly negotiated and
agreed to in the CM-at-risk contract, TSB is not entitled to rely on a quantum meruit theory of
recovery.

I call to your attention the recent 5lh Circuit Court decision in Barnard Construction v. City of
Lubbock 2006 U.S. App. Lexis 18102. While the case did not involve a CM at risk contract, it
did involve a bidder on a public works cons1ruction contract who made what the court perceived
to be an error in its bid. In holding the bidder to its original bid and denying additional payment
for excess work perfonned. the court held clearly that, if a written contract is worded such that it
can be give a certain or definite legal meaning or interpretation, then it is not ambiguous and the
court will construe the contract as a matter of law. The court further acknowledged the Texas
rule that, if general tenns appear in a contract, then they will be overcome and controJIed by
specific language dealing with the same subject, citing City ofSan Antonio v. Heath and Stich,
Inc.• 567 SW 2d 56 (Tex App 1978). Clearly, the specific language in paragraph 5.2.3, regarding
what the District will pay. controls the contractual relationship between LTISD and TSB.

As has been discussed with TSB representatives, if TSB had included in the GMP calculation a
general conditions amount ofS275.203, LTISD would have explored ways in which the scope of
the project could be adjusted to reduce costs. By informing L11SD of TSB's claim
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approximately two months after the LTISO Board of Trustees approved the OMP,.TSH took
away LTISO's opportunity to reduce costs. The additional $275,203 would have caused LTISO
to far exceed its budget, which is unacceptable in a public works contract. Therefore, LTISD
will be seriously harmed by 1'8B's insistence to now seek an additional $275,000-$290,000 in
compensation, which compensation was not anticipated by LTISO, was not contemplated in the
negotiations, was not reflected in the negotiated contract, and was not accounted for in the OMP
calculation.

When your client first became aware of the issue, a promise was made that TSB would consider
economies to bring down that number. Instead, that number has gone up instead of down, which
was clearly not TSB's promise. May I suggest that TSB reconsider its original promise before
the parties sit down to detennine if we can arrive at a reasonable solution? Please feel free to
contact me at 214.758.1091 ifyou desire to discuss this matter further.

v cry truly yours,

Bracewell & Giuliani LLP

RossiSoottJ~
cc: Mrs. Susan Bohn, General Counsel, LTISD

DALLAS\308326
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andCM/RRR

Re: Thos S. Byrne. Ltd. v. Lake Travis ISO
Our File: 6256.013

Dear Mr. Ratcliff:

Thos. S. Byrne, Ltd (''TSB'') has retained this firm in regards to your refusal to pay sums
due under the Contract for Construction of the Hudson Bend Middle School Expansion Phase 2
("the Contract") entered into by and between TSB and the Board ofTrustees for the Lake Travis
Independent School District ('"Owner").

As you have been infonned, there was a mistake in the computation of the Guaranteed
Maximum Price ("GMP") submitted to you by TSB in an excel spreadsheet. All items that TSB
is requesting payment for were specifically listed and correctly priced in that spreadsheet.
However. the formula within the spreadsheet which added together aU of the individual cost
components to generate the grand total amount did not include the amount contained in the cell
for general conditions. Simply put. there is a discrepancy between the sum of the individual cost
components and the stated grand total amount. Despite being informed of the error. you have
refused to pay the full amount ofcompensation which is in fact and in equity owed; instead, you
have elected to attempt to take advantageof an honest mistake which you knew or should have
known had been made. The law will not tolerate such an inequitable result.

We believe that your refusal to pay the amounts due to TSB is in violation ofestablished
principles ofTexas law which provide TSB several viable courses of action in the event of your
continued failure to pay. I have attached for your review and reference the Restatement (Second)
of Contracts Section 153 ~nd an accompanying illustration which appears to be exactly on point.
Texas law clearly provides that where a contract is based on a unilateral mistake, rescission is the
r~medy and rhe contract is voidable in its entir~ty. Where a contract is entered into based upon a
mutual mistake, meaning both sides shared a common misconception, courts have also held that
a contract may be rescinded and ignored. In certain circumstances. where the written contract
does not conform to the parties' agreement. courts routinely reform the contract to reflect the true
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__utS VT.:..y, .
ey L. Voge

Via E-mailJohn McKay

intenti()ll ofJIl~j)artie~~_,~~c:,c:herokee Water Co. v. Forderhouse, 741 S.W. 2d 377.379 (Tex.
1987). The Texas Supreme CourfnotedlnWilliiim§v;'Grasn, 789 S.W.2d 261'.264-(Tex~ 1990).
that a contract plagued by a mutual mistake of the parties is voidable. A unilateral mistake by
one party and knowledge of that mistake by the other party is the equivalent of a mutual mt~..
Davis v. Grammer, 750 S.W.2d 766. 768 (Tex. 1988). .i-t4:~,

As noted above, all items that TSB is requesting payment for were listed an ,
priced in the spreadsheet containing the GMP. The only error in that spreadsheet 'II
calculation of the grand total amount. The facts which expose the mistake in ca!al"
are citing as the basis ofyour non-payment were within your possession and 1m __~'
time 1SB submitted the GMP. Thus. you knew. or at the very least. could have '.
mistake at the time of the submission ofthe GMP spreadsheet. Because both P.
operating in reliance upon a mutual mistake regarding the sum of the costs. thl:.:·
voidable. In the event that TSB elects to void the Contract. it would be entid -'
reasonable value of the services rendered to date under a quantum meruit th ",
am confident that a judge will not allow the School District to be unjustly e ..
of this magnitude, especially when it should come as no surprise and cause n..
District. .,- '

I sincerely hope that this matter can be resolved amicably without';'
from the courts. I trust that you will reconsider your position and contact .

Encl.:
lLV/mhc

cc:
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Bohn, Susan

From: Ratcliff, Jim

Sent: Thursday, December 14, 2006 8:23 AM

To: Hart, Bob; Bohn, Susan

Subject: FW: Byrne Claim for General Conditions - Hudson Bend Elementary

Bob, Susan:

Please see below for the response from Mr. Avila to the response letter sent to Byrne's attorney. I won't respond
to this unless you direct me to.

Jim Ratcliff
Director of Facilities Planning and Construction
Lake Travis ISO
3322 Ranch Road 620 South
Austin, Texas 78738
512.533.6026 office
512.533.6002 fax
ratcliffj@laketravis.txed.net

-----Original Message-----
From: Tracey A. Hart [mailto:thart@tsbyrne.com] On Behalf Of John Avila, Jr.
Sent: Wednesday, December 13, 2006 11:43 AM
To: Ratcliff, Jim
Cc: Mike Patterson; J. D. Burk
Subject: Byrne Claim for General Conditions - Hudson Bend Elementary

Jim,

I wanted to acknowledge the receipt of the Lake Travis ISO attorney's letter in response to our
attorney's position brief and legal stance for our claim to the omitted general conditions on the
Hudson Bend Elementary School Project.

As we both now have our respective attorneys now communicating, Jamey Voge of
Canterbury Stuber, Elder, Gooch &Surratt, P.C. will respond to Ms. Lynn Scott. As a matter of
keeping you informed, Ms. Scott's response was as expected and has been fully rejected, as
you would expect, by our attorney. I have directed him to respond in a rebuttal form to every
point raised in Ms. Scott's letter, in the hopes that the District will do the honorable thing and
reimburse Byrne for the value received. Should this not be the case I have asked Jamey to file
for immediate arbitration and or litigation to recover our full cost, legal fees and damages from
the District.

I would suppose at this point that the correspondence will be between our mutual attorneys.

Sincerely,

Jolin ..Avi{a, Jr.
Presiaent/CTO

6/6/2007
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rhos. S. 'Byrne, .ltd.
goo Summit Avenue
fort 'Worth, 'IX 76102
'Phone: 817-335-3394
fax: 817-811-5501

The information contained in this message is privileged and confidential and is intended only for the use
ofthe individual or entity named above. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivery of it to the intended recipient, you are hereby notified that
any dissemination, distribution or copying ofthis communication, other than its return to the sender, is
strictly prohibited.

6/6/2007
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Lyno Rossi Scott
Attorney at Law
Bracewell &: GiuliaDi
144' Rosa Avenue. Ste. 3800
Dallal, Texas 75202-2711

Re: T1It» S. !JyrM, Ltd. 1'. Lake 7nMr ISD
Om' File: 6256.013

Dear Ms. Scott:

Yiafacsimil, @214.758.8191
andRegular Mati

I have xeceived your conespondence ofDecember 12, 2006 and offer the foDowinl reply
with the hope that it will allow 'III to resolve this matter amicably.

In my lotter to you outlining the position of lbos. S. Byrne ("TSB"). I referenced 'and
attached the llcs1atement (Second) of Contracts, Section 1S3. Section 153 of the Restatement
provides that where a mistake by one party baa a matorial atJect OD the agreed exchange of
performances, the contract is voidable and thWOl'e subj~ to rescission ifCDforccmont of that
contract would be U'Dconscionable. Your response. with respect to my reference to the
Restatement, simply states that the Restatement does Dot apply to a CM-at-risk contract, a GMP,
or to a public entity. YOW' letter does not point me to any legal authority, nor am I able to find
such authority through my own research efforts.

The tict that the contractual relationship between TSB and Lake Travis Independent
School District C'LTISD") is structured as a Construction Manager at Risk with a Guarantcc<l
Maximum Price would not, by itself, have any affcct upon the law applicable to that relationship.
Additionally, I am aware ofno legal authority which suggests that the Restatements do not apply
to public entities or Texas public school districts as you suggest. The Restatement I reference
appears to be the black letter law ofthis state.

~cvertheless, additional research reveals that accordinJ to Texas law a party may be
entitled to equitable relief on the grounds of a unilateral mistake if (1) the mistake is of so great
of consequence that to enforce the contract as made would be unconscionable; (2) the mistake
relates to a material feature of the contract; (3) the mistake must have been made regardless of
the exercise of ordinary care; and (4) the parties can be placed in status quo. This general
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propositioa of Tc:xaa law iI set forth in Jamar T. Taylor SoIL Inc. Y. bltngtqn llldependPl
School DiJlrict, 335 S.W. 2d 371 (Tex.1960), a decision by tho Texas Supremo Court involving a
suit by a contractor against a school district The Supreme Coun's holding is also consistent with
Section 153 of the Restatements.

The facts at hand undisputedly reveal that TSB omitted the line item fOr its General
Conditions when calculating the total proposed aMP. This mistake is inevitably either unilateral
(unlcnOWD only to rSB at the time ofcontrlctini) or mutual (unknown to both parties at the time
of CQDtractins). Either way, the outcome aDd available remedy is the same. The document
memorializing the puties agreement does DOt IICCUrately reflect the deal reached.

In respcmse to the casoa I havc cited regarding unilateral and mutual mistake, you
correctly point out that none of the cases cited are construction contract cases, involving pUblic
cntities, addrcssinS the unique CM-at-risk relationship with a aMP. You appear to be
CODtendina that only casc law arising out of fact patterns with all of these particulars would be
bindinl authority upon a Travis COUDty district court. I respectfiilly disagree. I have not found
any case law 011 point with all ofthese particular facts in issuc and I trust you would have shared
them with me in )'Our letter ifyou had been able to find such au1hority.

The cases cited, as well u the Restatement. involve factual pattems in which a contract
baa been enteJed into based lJPOD a mistaken belief u to the terms of the deal. Ai YOl1 point out
in your letter, the Contract between LTISD and TSB, more specifically Section S.2, describes
what LTISD c;(lDtractual]y obligated itself to pay TSB. Section 5.2.1 provides specifically as
follows: The COJJtract Sum shall be the GMP, which shall be the DUll altha following amollJ1tB:
(1) An amount that Owner and COI1Struction Manager agree to and that is the estimated actual
Cost of the Wark as defined herein, the agreed upon amoUDt shall be set out in Amendment
Number 1; (2) The estimated Ocneral Conditions cost in general liability and meew liability
insurance costl; (3) The cost of performance and payment bonds; (4) The C011S1rUction
Maaager's contingency fund, the aDlOW1t of which shall be set out in Amendment Nmnber 1;
plus (5) a percentage fee (5.1.1) multiplied by the cost of the work (the total of items 5.2.1.1
through 5.2.1.3 above) (Emphasis added).

As you can sec, the GMP is not just a number but instead the GMP is specifically defined
by contract as the !!!III of the above described amounts. The GMP subminccl by TSB to LTISD
identified and described all of the component costs necessary to calculate the G:MP according to
Section 5.2.1. The only mistake is in TSB's summation of the component costs, which docs not
change the fact that LTISD had full knowledge of all of the costs, general conditions, and fee
that LTISD aamed to pa),. While TSB may have made a ca1cu1atiOIl mistake in adding the
component costs together. the definition of GMP, and therefore the contract sum, has not
changed and is as set forth above.
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The OMP requires a mathematical calculation ofthe sum otall ofthe component costs of
the work including the estimated General Conditicms. In the Amendment to the original contract
which describes 1he GMP, TSB clearly identified and accurately. described each of the

. component COB1I which make up the GMP and therefore tbCl contract sum. There has clearly
beeD either a UDilatenJ mistake iD which TSB wu mistaken regarding the sum of all the
component costs or there bas bocD a mutDal mistake in which both TSB and LTISD were
mistak.cm regardinc the true sum of aJl the componeut com. Under either soonario, TSB is
entitled 10 rescission of the contrac:t in light of the unconscionable nature of the mistake. The
loss 10 be suft'ered by TSB would be approximately 10% ot the contract amount, an amount tba1
would clearly fall within the definition at uncoDidonable in light of the slim profit margins in
the construction indus1ry.

You indicate in your letter that quantum meruit is not an available remedy in light of an
express contract covering the subjea matter of the dispute. I do not disagree regarding this
general statemc.nt of Jaw. However, in lisht of the mistake, TSB's equitable remedy would be
rescission of the contract, thereby 1eavinS the parties without a writton contract governing their
relatiombip. Upon rescission of the contract, TSB would still be entitled to compensation for
work performed. The method at dctermiDiDa the amount owed to TSB would be caIcu1ated
under the doc:trine of quantum msruIt, or in other words, TSB would be entitled to recover the
reasonable value 01 tho work performed.

In your letrBr you cite the case ofBarnard C01l8truction v. City 01Lubbock and point out
that if a contl'aa is worded sucb that it can be giVeD a definite legal meaning or intmpretation,
then it is not ambisuoul and the court will construe the contract as a matter of law. In light of
the mistake and the right of rescission, 1do not believe that the question of ambiguity is even
relevant. Nevertheless, in light of the specific JanSU8SC in Section 5.2.1 in whicb the LTISD
specifically agreed to pay TSB the contract sum. calculated as tho sum of the above described
amounts, it can hardly be said that this contract is crystal clear as to the intent of the parties.

You point out in your letter that if TSB had included in tbe GMP calculation a general
conditions amount of $275,203.00, LTISD would have explored ways in which the scope of tho
project could be adjusted to reduce costs. This statement implies that LTISD was not aware that
TSB was seeking general conditions in the amoUDt of$275,203.00 for the work to be pert'onned
in the contract I am not sure bow this could be the cas~ since the line item for general
conditions, and the associated amount. was clearly set forth in the spreadsheet that accompanied
the OMP proposal.

I know that Tbos S. Byrne, Ltd. would prefer to resolve this situation immediately, and
without resorting to the courts. However, the amount at issue and the applicablo Jaw suggests
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that TSB wou.lcl be prudent to exhaust all availabte remedies if resolution cannot be reKbcd I
would rcspce:tfu]Jy request that Lako Travis ISD reconsider its RlSp011SC in light ot the facts at
hand and law applicable thereto. IfLake Travis ISD is unwillinl toD1~ the con1raet to reflect
the omitted Orneral ConditiODl, I propose that we mutlWlY agree upon an experienced
construction lawyer or Ietiredjudge and submit our dispute to the agreed upon third party in the
fozm ofbriefa and allow them to issue a ftDa1 and biDdinS decision reprding whether or not TSB
is entitled to additional compensation. If you are unable at unwilling to agree to this fonn of
aJtemativc dispute resolution. Lake Travis ISD leaves TSB no other option but to tile suit in
Travia County DUmct Court. I encourap you to contact me to discuss potential ways of
resolving this without a lawsuit. IfI have not received a response by January 10. 2007, it wiD be
assumed that an amicable resolution is DOt an option.

Enel.:
JLV/mho

cc: JohD McKay YiaE-mail
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