
































App —Austin 2006, pet. denied) (“By filing suit for damages, a governmental entity
waives immunity from suit for any claim that is ‘incident to, connected with, arises out
of, or is germane to the suit or controversy.”). That authority must be express or
“necessarily implied ” Lake Travis has not identified the soutce of its claimed cause of
action.

The Uniform Declaratory Judgment Act (UDJA) does not confer jurisdiction on
trial courts; rather, it is merely a procedural device for deciding cases already within a
court's jurisdiction. State v. Morales, 869 S W 2d 941, 947 (lex. 1994). The UDJA can
only provide a remedy in a case when subject matter jurisdiction already exists. Hendee
v. Dewhurst, --- S W.3d -, 2007 WL 1518249, at FN 31 (Tex App—-Austin 2007)
citing TEX. CIV. PRAC. & REM.CODE ANN. § 37.003(a) (West 1997) (“A court of tecord
within its jurisdiction has power to declare rights, status and other legal relations ....”")
(emphasis in case citation); Texas A4ssm of Bus, 852 S'W.2d at 444. To establish
jurisdiction under the UDIJA, a party must plead the existence of an “underlying
controversy” within the scope of section 37.004 of the civil practice and remedies code.
See Kadish v. Pennington Assocs., L P., 948 S.W2d 301, 304 (Tex.App.-Houstor [1st
Dist.] 1995, no writ).

In absolute terms, Lake Travis did not plead an independent basis for the frial
court’s jurisdiction within the “jurisdiction and venue” section of its petition. (R. 29).
Lake Travis asserted onfy the UDJA as the statutory basis for its cause of action, and,

therefore, jurisdiction, in this case. (R. 29). Because the UDJA does not confer a cause of
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action or independent subject matter jurisdiction, Lake Travis’ claims fail for lack of
jurisdiction.

The Lovelaces maintain that Lake Travis did not plead a statutory basis for its
causes of action because it knew there was no express or necessatily implied statutory
basis. Failing to cite a specific statutory or legal basis for a claim may be unsophisticated,
and Lake Travis is certainly not unsophisticated in the legal arena. Nonetheless, the
Lovelaces’ plea to the jurisdiction explored the possible statutory authority for Lake
Iravis® claims and éxplained why they did not apply because the appellate court should
liberally construe pleadings in favor of jurisdiction and look to the plaintiff's intent. 7exas
Ass'n of Bus , 852 § W.2d at 446.

Even if this court looks at the totality of Lake Travis petition, it is impossible to
find any legal foundation for jurisdiction. A review of Lake Travis’ petition shows that

Lake Travis failed to provide any statutoxy basis for either of its two causes of action.

Therefore, in an attempt to support its jurisdictional claim, the court is forced to look to
Lake lravis® factual allegations in an attempt to support jurisdiction based on common
law Such a review also finds its factual allégations to be jurisdictionally deficient.

No commeon law public nuisance pled

Lake Travis never asserted whether its “public nuisance™ claim was a common law
public nuisénce claim or a statutory nuisance claim. The common law claim of “public
nuisance” in Texas case law refers, without exception, to an unieasonable interference
with the general public, Restatement (2d) of Torts (1979) ch. 40, not “interference” with
a school district, particularly when such “interference” is an exercise of statutory rights.
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To prove an action for public nuisance, the plaintiff must plead facts supporting these
elements:

a} The conduct amounts to ;l condition that results in an unreasonable interference
with a right common to the general public. See Jamail v. Stoneledge Condo
Owners Ass’n, 970 S W.2d 673, 676 (Tex App.—Austin 1998, no pet ); Walker
v Texas Elec Service. Co., 499 S W.2d 20, 27 (Tex App.~— Fort Worth 1973,
no writ).

b) The conduct must adversely affect all or a considerable part of the community.
See id ; see Jamail, 970 S 'W.2d at 676 (stating that when a subdivision erected
a barrier across a road, it interfered with publie rights of access); Quanah Acme
& Pac. Ry v. Swearingen, 4 S.W.2d 136, 139 (Tex.App.——Amatrillo 1927, writ
ref’d) (stating that defendant’s transfer platform, built across a public alley,
interfered with public rights)

¢) The conduct must interfere with the public health, safety, peace, and comfost.
Soap Corp. v. Balis, 223 S W.2d 957, 959-60 (Tex.App.—Fort Worth 1949,
writ ref’d n.r.e.)

d) The conduct must be continuing in nature or produce a permanent or long-
lasting effect that the defendant knew or should have known would have a
significant effect on a public .right. Restatement (2d) of Torts § 82 1B(2.)(c).‘

One of the most obvious deficiencies in Lake Travis’ petition is that it fails to

asseit the statutory grant of authority to sue on its own behalf for common law causes of
action, particularly one for damages. In the context of common law public nuisance, the
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injury alleged must be to the public at large. Instead, Lake Travis sought money damages
and complained about the time and expense demanded by responding to the Lovelaces’
complaints filed under Lake Travis’ own grievance process (R. 32-33, 916-18),
complaints filed with the State Boatd for Educator Certification (R. 33-34, §19-22), and
public information requests (R. 29-32, 96-15). Notably, Lake Travis never alleges that
such action interferes with a right common to the general public, nor does it allege facts
from which that element may be inferred. It does not allege that the Lovelaces’ actions
adversely affect all or a considetable part of the community—it only alleges that it
harasses and inconveniences its employees. Lake Travis does not allege that the
Lovelaces’ actions interfere with the public health, safety, peace, and comfort. Nor does
it allege that the Lovelaces knew or should have known that their alleged actions have a
significant effect on a public Il'ight‘. Lake Travis’ absolute failure to plead any elements of
a commeon law public nuisance claim, or facts supporting those elements, prevents it from
invoking the jurisdiction of the court,

Lake Iravis argues that the Lovelaces have distracted it from its “core mission”
and that affects the public. Arguably, every complaint filed by parents of a student and
every public information request filed by the public “distracts” a governmental body and
its employees. But the Lovelaces maintain that addressing complaints and interacting
with parents is part, a fundamental part, of a school district’s “core mission.” Is
compliance with the Texas Education Code teachers’ term contract non-renewal
provisions (and teacher claims regarding same) part of a school district’s “core mission™?
Is compliance with the Commission on Human Rights Act (and grievances filed under
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that Act) part of a échool district’s “core mission™? Is compliance with the competitive
bidding laws in purchasing decisions (and protests of such decisions) part of a school
district’s “core mission™? If responding to parent complaints were not part of the
district’s “core mission,” the district would not have such a policy. If responding to the
Public Information Act were not part of the district’s “core mission,” school districts
would not be subject to the Act. The Legislature has dictated that “government is the
servant and not the master of the people, it is the policy of this state that each person is
entitled, unless otherwise expressly provided by law, at all times to complete information
about the affairs of government and the official acts of public officials and employees.”
TEX. GOV’T CODE ANN. § 552.001.

Taken to its logical extreme, Lake Travis’ argument would enable every
governmental body to challenge every statute giving citizens’ rights simply because
compliance became difficult or because a governmental body decided that it no longer
wanted to focus its aftention on compliance with those statutes. It is the Texas
Legislature, not the school district, that decides which laws governmental entities must
follow. The task of limiting the statutory rights of citizens is one for the legislature

No statutory public nuisance pled |

Although Lake [ravis did not cite any statutory basis for jurisdiction, the
Lovelaces® plea addressed the possible basis for classifying certain conduct as a public
nuisance per se See TEX. HEALTH & SAFETY CODE § 343.001(c) (statutory nuisances for
conditions that endanger the public health); TEx. Civ. PRAC. & REM. CODE § 125.0015
(outlining statutory nuisances for illegal conduct). As a matter of law, a citizen exercising
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statutory rights cannot be a nuisance per se bécause governmental entities may not declare
as a nuisance that which is not in fact a nuisance. City of Addison v. Dallas Ind. School
Dist., 632 S W.2d 771 (Tex. App. — Dallas 1982, writ ref’d n.r.e.), Hart v. City of Dallas,
565 S W.2d 373 (Tex. Civ. App. — Tyler 1978, no writ ). School districts do not have the
authority to pass and enforce nuisance ordinances. See generally TEX. EDUC. CODE ANN,
§§ 11.151-11.168 (Vernon 2006). In other words, school districts have no express
authority to sue parents as alleged public nuisances and no statutory authority from which
such authority could be implied.

Moreover, assuming without admitting that school districts could rely on statutes
that confer power on other types of governmental entities to pursue legal actions to
prevent nuisances, the facts alleged by Lake Travis are not applicable to any of the
statutory grounds for public nuisance, per se or otherwise.

The Texas Health & Safety Code lists a number of activities as public nuisances.
None of the listed activities could possibly apply to the Lovelaces’ alleged activities.
Those listed actions include: keeping, storing, or accumulating refuse on premises;
maintaining a premises in a manner that creates an unsanitary condition likely to attract
or harbor meosquitoes, rodents, vermin, or disease carrying pests; and maintaining an
unsecured swimming pool on abandoned or unoccupied property in a neighborhood.
TEX. HEALTH & SAFETY CODE § 343.001(c)(1), (3), (6).

The Texas Civil Practice & Remedies Code chapter 125 divides nuisances into
“common nuisances” and “public nuisances” Common nuisances, under section
125.0015(a), relate to knowingly maintaining a place where people habitually go for
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unlawful purposes. TEX. Civ. PRAC. & REM. CODE §125.0015 (Vernon 2005) (defining
common nuisance to consist of illegal activities such as prostitution; gambling; delivery,
manufacture, o1 use of controlled substances; and the reckless discharge of fireatms). A
public nuisance, under section 125.062 or 125063, relates to gang activity. Section
125.062 provides, “A combination or criminal street gang that continuously or regularly
associates in gang activities is a public nuisance.” TEX. CIv. PRAC. & REM. CODE
§125.062 (Vernon 2005). Section 125.063 provides, “The habitual use of a place by a
combination or criminal street gang for engaging in gang activity is a public nuisance.”
T'EX. C1v. PRAC. & REM. CODE § 125 063 (Vernon 2005).

Lake Travis did not allege that the Lovelaces ag:tions threatened the public health,
safety, or welfare in this manner. As a result, assuming that the district could rely on the
Health & Safety Code in the first place, it could not have intended to bring an action for a
statutory public nuisance under the Health and Safety Code. Likewise, assuming that the
district could rely on the Civil Practice & Remedies Code in the first place, it did not
allege that the Lovelaces were engaged in illegal or gang activity, so it could not have
intended to bring an action for commeon nuisance or public nuisance the Civil Practice
and Remedies Code. As a result, the Lake Travis did not state a cause of action for
public nuisance.

Lake Travis failed to allege any facts that might support invoking the court’s
jurisdiction on a claim of public nuisance. More importantly, it failed to explain how a

public nuisance claim is applicable to an internal Lake Travis complaint process, a SBEC
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complaimt procedure, o1 a public information request. All of those activities are lawful
actions.

There is no such cause of action as “abuse of governmental processes.”

Lake Travis’ claimlof' abuse of governmental process is an imaginative attempt to
create a new cause of action. The similar-sounding, but unrelated “abuse of process”
claim is not applicable to the alleged facts in this case. To hold a person liable under a
claim of abuse of process, a plaintiff must show that (1) he was served with valid process,
(2) the defendant made an illegal, improper or perverted use of the process after it was
issued, (3) the defendant had an ulterior motive or purpose in using the process, and (4)
the plaintiff suffered injury as a result. RRR Farms v. American Horse Prot. Ass’n, 957
S.W.2d 121, 133-34 (Tex.App.—Houston [14th Dist] 1997, pet. denied.) (element 1);
Hunt v. Baldwin, 68 S'W.3d 117, 129-30 (Tex. App —Houston [14th Dist.] 2001; no pet.)
(elements 2-4). Lake Travis has not alleged facts which support these elements.

Lake Travis® petition is an obvious attempt to 1) shoehorn ill-fitting facts into a
“public nuisance” cause of action, and 2) create a new cause of action for “abuse of
governmental process”™ As a practical matter, its claim regarding the TPIA would be
most candidly characterized as an attempt to brand the Lovelaces “vexatious public
information requestors” and “vexatious complainers.” Unfortunately, there is no
statutory authority or case law supporting its attempt to squelch the public’s right to

complain about their public school teachers and adiministration.
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The Public Information Act prohibits Lake Travis’ lawsuit

Although there is a “vexatious litigation™ action, there is no corollary for such an
action under the PIA. The Texas Legislature did not limit the number of public
information requests that a requestor can make. However, this court should not assume
that the ability to make unlimited public information requests will result in a financial
drain on governmental bodies like Lake Travis. Lake Travis claims over $700;000 in
damage as a result of the Lovelaces’ complaints and public information requests (R. 34),
but the PIA’s own cost recovery mechanisms tell a different story. There are built in
limits that discourage the type of “harassing” and “cumbersome” information requests
that Lake Travis alleges in this case. The PIA allows a governmental body like Lake
I'ravis to recover its costs in all but the smallest of information requests, so its expenses
claims 1ing hollow.

The PIA allows a governmental body to recover what the legislature has defined
as reasonable copying costs associated with disclosing requested information to a
requestor.  TEX. GOV’T CODE ANN. § 552 261(a). In fact, a requestor is required to
prepay for the anticipated cost of copying public information in certain ciicumstances.
TEX. GOV’T CODE ANN § 5522615, Even the cost of the personnel time spent gathering
older or voluminous public information in response to a request is recoverable. TEX.
Gov’1 CODE ANN. § 552.271.

In addition, the 80™ Texas Legislature, through House Bill 2564, placed a 36 howt
limit on the amount of free, unrecoverable personnel time that a governmental body must
spénd producing public information for inspection or duplication by a specific requestor.
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Act of May 22, 2007, go™ Leg-‘., R.S, ch.1398 § 1, 2007 Tex. Gen. Laws  ,  (to
be codified as TEX. GOV’T CODE ANN. § 552.275). As a result of this latest legislation,
even a requestors’ request for small amounts of public information is limited by the
amount of free time that a governmental body must expend.

The Texas Legislature has struck the balance between public access and
governmental inconvenience by passing these limitations and cost recovery provisions.
The limitations placed on public information requests assure that the public has access to
the work of governmental bodies, while assuring cost recovery for the time spent by
those governmental bodies. The PIA specifically allows recovery of the costs for
complying with public information requests, and these cost recovery provisions are

exclusive. Lake Travis has no basis for seeking over $700,000 in “additional costs™

from the Lovelaces. (R 34)

In return for unfettered, if sometimes costly (to the requestor), public access, the
PIA itself prohibits Lake Travis from filing a lawsuit challenging this lawsuit. Lake
Travis is seeking to deny the Lovelaces the ability to ask for and receive public
information. (R. 38). The piactical effect is that Lake Travis would be able to withhold
all of its public information from the Lovelaces. Section 552 324(a) of the TPIA
provides

The only suit a governmental body or officer for public information may file

seeking to withhold information from a requestor is a suit that is filed in

accordance with Sections 552.325 and 552.353 and that challenges a decision by
the attorney general issued under Subchapter G. (Emphasis added.)

2 The bulk of these “costs” was for outside counsel fees for requesting repetitive attorney general opinions on
information well-established already as public information that must be released.
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TEX. GOV’T CODE ANN. § 552324(a) (Vernon 2004). Section 552.325(a) further
provides:

A governmental body, officer for public information, or other person or entity that
files a suit seeking to withhold information from a requestor may not file suit
against the person requesting the information. The requestor is entitled to
intervene in the suit. (Emphasis added.)

TEX. GOV’T CODE ANN. § 552.325(a) (Vernon 2004).

This is a lawsuit to avoid having to release information under the PIA. Alihough
the appellant argues that these provisions do not apply to a lawsuit to prevent all releases
of information as opposed to preventing release of only particular information, this is a
lawsuit “seeking to withhold information.” The language of these sections is plain. The
legislative intent is e{fen plainer The Texas Legislature looked with great disfavor on
lawsuits by governmental bodies against requestors.

The fact that Lake Travis could not find any statute that provided the relief it seeks
in this case indicates the hollow jurisdictional and factual nature of its ¢claims. Without
any legal citations of factual grounds to support jurisdiction, the court properly dismissed
Lake Travis® action. In addition, the PIA itself prevents this type of suit against a

requestor by a governmental body. This court should affirm the trial court’s decision.

Issue #2: Did the trial court err by failing to give Lake Travis an opportunity to
replead prior to dismissing its case for want of jurisdiction?

At the hearing on the Lovelace’s plea to the jurisdiction, the trial court asked Lake
Travis’ counsel “whether your cause of action is set out clearly enough in the pleading or
whether it needs to be cleared up via SpeciallExceptions."’ (Reporter’s Record, p. 19, I
1-5). In response, Lake Travis’ counsel reiterated that he believed that he had clearly and
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specifically pled facts to support a cause of action for jurisdiction. (Reporter’s Record, p.
19,11 6-14). That exchange was a clear invitation for Lake Travis to amend its pleadings
if necessary; Lake Travis declined to consider amending its pleadings at that time. At the
end of that hearing, the court granted the Lovelaces’ jurisdictional plea.

The district cowrt dismissed this case because it believed that a nuisance action
was not a viable cause of action to challenge public information requests. Based on the
court’s statements in ruling from the bench, one could assume that the court found that
there was an absence of statutory authority for what the district was attempting to do or
that the language in the PIA sections 552 324 and 552 325 created the only remedy
available to a governmental body seeking to withhold information from a requestor.
(Reporter’s Record, p. 34, Il 7-15). Because the court was cortect on both possible
grounds, neither of Lake Travis® causes of action seeking to prevent the Lovelaces from
asking for and receiving public information could survive the legislative prohibition in
sections 552.324 and 552 325

“Equity jurisdiction does not flow merely from the alleged inadequacy of a
remedy at law, nor can it originate solely from a court's good intentions to do what seems
‘just® or ‘right;’ the jurisdiction of Texas courts—the very authority to decide cases—is
conferred solely by the constitution and the statutes of the state.” State v. Morales, 869
SW.2d 941 (Tex., 1994} citing. Pope v. Ferguson, 445 SSW.2d 950, 952 (Tex.1969)
(“This court was created by the Constitution of the State of Iexas and has only such

jurisdiction as is conferred upoii it by the Constitution and statutes of the State.... This is
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not a lately developed philosophy, born of a desite to escape responsibility in a
troublesome area of the law. It has always been the rule of decision in this State ™).

Lake Travis cannot escape this legal truth: there is no jurisdiction, and no cause of
action, for “vexatious complainers,” or “vexatious public information requestors.” The
Legislature has limited the public’s right to request public information by instituting cost
recovery features in sections 552.261, 552 2613, and 552.271 as well as the 36-hour time
limitation in section 552 275. See TEX. GOV'I CODE ANN §§ 552.261, 2615, .271, 275,
lhe only limit on the public’s right to information is the requestor’s own financial
resources. As long as a requestor is willing to pay for the information, public information
is available to requestotr. The Lovelaces have not balked at paying the fees for public
information charged by Lake Travis, and it is important to note that the information they

gather is published on their own public watchdog website: http:/www.ltisd.info/,

Lake Travis thinks that the Lovelaces’ mterest in the workings of the school
district is meddlesome and inconvenient. It believes that the Lovelaces’ subsequent
criticism, much of which is based on the information they receive through public
information requests, is unwarranted and intemperate. Such is the nature of public
discourse from public watchdogs like the Lovelaces. [ake Travis cannot suppress public
dissatisfaction by silencing its critics through lawsuits. Its attempt to extinguish the
Lovelace’s access to public information by using the Travis County District Cowrt was
improper, because the PIA specifically prevents this sort of action. This court should

affirm the decision of the trial coutt.
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CROSS-APPEAL ISSUES
Issue #3. Did the trial court err by failing to award attorney fees?

The trial court abused its discretion in failing to award attoincy fees to the
Lovelaces. This lawsuit is not authorized under law. As a result, it is groundless. The
suit was brought in bad faith—for the purpose of obtaining an excuse (a wrongful
temporary injunction) to refuse to comply with the Lovelaces’ PIA requests or answer the
Lovelaces’ other complaints. As a 1esult, the Court should have award the I.ovelace’s
their costs and fees under TRCP 13 and section 10.004 (or section 9.012) of the Civil
Practice & Remedies Code.

There is no case law or statute that allows a governmental body to muzzle its
critics. There is no case law or statute that grants a governmental body the ability to treat
similarly situated constituents in such a disparate manner. No reported case even
addresses the possibility of suppréssing the public’s access to lawful administrative
processes. No govemmental body has ever demanded that a requestor pay for PIA
expenses (over $700,000 in this case!) beyond those specifically permitted by statute—
the idea of such an attack is so arrogant that it is beyond of the imagination of other
governmental bodies. This case is an unprecedented assault by a governmental entity
against its citizens, at least unprecedented since President Richard M. Nixon similarly
tried to misuse the power of.his office to silence his critics. This case has no basis in law
or fact and Lake Travis® actions do not indicate a good faith argument for the extension,
modification, or teversal of exis.ting law. Therefore, the Lake Travis lawsuit against the
Lovelaces is groundless, brought in bad faith, and for the purposes of harassment.
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If this would have been a PIA case demanding access to public information that
had been denied by Lake Travis, the awarding of attorneys fees on the Lovelaces’ behalf
would have been required. TEX. GOV’T COPE ANN. § 552.323. In this situation, where
Lake Travis seeks the wholesale denial of access to public information, Lake Travis has
cleverly cloaked its action by attempting to plead outside of the PIA., Nevertheless, the
Lovelaces have been forced to incur legal costs and attorneys fees in an attempt to simply
preserve their right to receive public information and partake in the administrative
complaint process. Even if the Lovelaces had wanted to abdicate their 1ight to request
and receive public information, Lake Travis® inclusion of $700,000 in alleged damages
forced the Lovelaces to retain legal counsel to address this matter. Faced with the
possibility of such a staggering liability, the Lovelaces had no choice.

This case fits the classic definition of a SLAPP suit. Black's Law Dictionary (8th
ed. 2004), “SLAPP.” This suit was filed to scare the Lovelaces into dropping their
complaints and public information tequests. The practical effect of acquiescence to such
demands under litigious duzess is that a citizens' rights to free speech and to petition the
government are abridged. Lake Travis® message to the Lovelaces’ is loud and clear: stop
making public information requests and other complaints, or we will sue you and make
you suffer financially. By bringing this case to court, and continuing to prosecute it on
appeal, Lake Travis continues to achieve its aim. When the court failed to compensate the
Lovelaces for their attorneys fees in this case, the court ignored the vacuous nature of the

causes of action as well as the chilling effect that such action has on the public at large.
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PRAYER
For the reasons set forth above, Appellees David and Melissa Lovelace
respectfully request that this Court affirm the decision of the trial court to dismiss this

case for want of jurisdiction, and remand the case for further proceedings on the issue of

the Lovelaces’ attorneys fees.

Respectfully Submitted,

@%%g%

enmfex S Riggs
State Bar No. L 230

/Q

Ia on Ray

te Bar No. 240005 1
RIGGS & ALESHIRE, P.C.
700 Lavaca, Suite 920
Austin, TX 78701
512 457-9806
512 457-9066 Facsimile

Appellees / Cross-Appellants’ Brief
Page 21



CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing document has been served by
certified mail on this the 5™ day of July, 2007 to:

Christopher B. Gilbert

State Bar No. 00787535

J. David Thompson, III

State Bar No. 19950600
BRACEWELL & GIULIANIL L.L.P
111 Congress Avenue, Suite 2300
Austm, TX 78701

512 542-2143

713 221-2154 Facsimile

T

son Ray

Appellees / Cross-Appellants’ Brief
Page 22



APPENDIX

1. Order on Defendants’ Motion for Attorneys Fees
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ORDER ON DEFENDANTS’ MOTION FOR ATTORNEYS FEES
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submission without the need for oral hearing, the Court considered David and Melissa
Lovelaces” Motion for Attorneys Fees. Hpon considering the motion, the opposition, and the
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IT IS ORDERED that Defendants’ Motion for Attommeys Fees shall be and is hereby

DENIED.
IT IS FURTHER ORDERED that, thére being no other claims remaining by any party,
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